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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary

6 CFR Part 5

[Docket No. DHS-2010-0089]

Privacy Act of 1974: Implementation of
Exemptions; Department of Homeland
Security/ALL-031 Information Sharing
Environment Suspicious Activity

Reporting Initiative System of Records

AGENCY: Privacy Office, DHS.
ACTION: Final rule.

SUMMARY: The Department of Homeland
Security is issuing a final rule to amend
its regulations to exempt portions of a
newly established system of records
titled, “Department of Homeland
Security/ALL—-031 Information Sharing
Environment Suspicious Activity
Reporting Initiative System of Records”
from certain provisions of the Privacy
Act. Specifically, the Department
exempts portions of the “Department of
Homeland Security/ALL—-031
Information Sharing Environment
Suspicious Activity Reporting Initiative
System of Records” from one or more
provisions of the Privacy Act because of
criminal, civil, and administrative
enforcement requirements.

DATES: Effective Date: This final rule is
effective December 21, 2010.

FOR FURTHER INFORMATION CONTACT: For
general questions please contact: Ronald
Athmann (202—447-4332), Office of
Intelligence and Analysis, Department
of Homeland Security, Washington, DC
20528. For privacy issues please
contact: Mary Ellen Callahan (703-235-
0780), Chief Privacy Officer, Privacy
Office, Department of Homeland
Security, Washington, DC 20528.

SUPPLEMENTARY INFORMATION:

Background

The Department of Homeland
Security (DHS) published a notice of
proposed rulemaking in the Federal
Register, 75 FR 55290, September 10,
2010, proposing to exempt portions of
the system of records from one or more
provisions of the Privacy Act because of
criminal, civil, and administrative
enforcement requirements. The system
of records is the DHS/ALL—-031
Information Sharing Environment (ISE)
Suspicious Activity Reporting (SAR)
Initiative System of Records. The DHS/
ALL—-031 ISE-SAR Initiative system of
records notice was published
concurrently in the Federal Register, 75
FR 55335, September 10, 2010, and
comments were invited on both the
notice of proposed rulemaking (NPRM)
and system of records notice (SORN).

Public Comments

DHS received four comments on the
NPRM. One commenter submitted the
same set of comments for both the
NPRM and the SORN.

All four comment submissions were
in support of the DHS ISE-SAR
Initiative and the proposed exemptions
to the Privacy Act. One of the four
commenters, BITS, a membership
organization comprised of financial
intuitions and financial-services
vendors who own, operate, and/or
develop critical infrastructure
information systems, requested
clarification on the scope of the ISE—
SAR Initiative and the potential use of
SAR filed by financial institutions and
the proposed public-private partnership.
In addition, the organization
commented on the application of
Freedom of Information Act (FOIA)
exemptions particularly to any potential
plans to collect cybersecurity
information from private entities
regarding cyber attacks. Lastly, the
organization requested that the
Department consider providing
protections to private sector regulated
entities that submit ISE-SARs to DHS.

BITS Comment: It is our
understanding that the purpose of the
DHS-ALL/031 ISE-SAR Initiative
System of Records is to create a database
of physical security threats and would
not include the Bank Secrecy Act (BSA)
related SARs filed with FinCEN. The
ISE-Functional Standards do not
expressly exclude BSA-related SARs,
but the ISE Functional Standards

restrict the scope of a SAR to “official
documentation of observed behavior
reasonably indicative of pre-operational
planning related to terrorism or other
criminal activity.” Likewise, the ISE—
Functional Standards guidance criteria
for determining whether a SAR
constitutes an ISE-SAR, does not
embrace financial crimes. Given these
parameters, BITS questions whether
BSA-related SARs may be included in
the ISE-SARs database because of their
potential nexus to terrorism
information, as defined in the
Intelligence Reform and Terrorism
Prevention Act (IRTPA).

BITS respectfully asks the Department
to clarify whether the proposed ISE—
SARs database will include or exclude
ISE-SARs filed pursuant to the BSA and
Anti-Money Laundering regulations.
The government’s use of the classified
sources and materials and aggregated
BSA data could provide Federal
agencies with a rich source of
investigative leads relating to terrorism
financing. These leads may flag
previously unidentified anomalous
behavior that becomes suspicious only
when it is combined with aggregated
investigative data sources, such as
FinCEN’s database of cross-border
electronic funds transactions. BTS asks
the Department to balance the potential
benefits of this broad interpretation with
the potential privacy, operational, and
legal hazards.

Response: DHS participation in the
Nationwide Suspicious Activity
Reporting Initiative (NSI), which is
overseen by the Department of Justice,
adheres to the requirements established
by the NSI requiring participants to
apply the ISE-SAR Functional Standard
Version 1.5 in determining whether a
suspicious activity is an ISE-SAR. DHS
would like to clarify that suspicious
activities that meet the ISE-SAR
Functional Standard Version 1.5 are not
limited to physical security threats.
Further, DHS submission of ISE-SARs
to the NSI Shared Space does not
explicitly exclude, nor does it include
any specific category or source of
information; rather DHS submissions of
ISE-SARs to the NSI Shared Space
adhere to the ISE-SAR Functional
Standard Version 1.5. For further
clarification on the scope and
application of the ISE-SAR Functional
Standard Version 1.5, DHS recommends
that BITS reach out to the NSI Program
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Management Office and review
materials available on the NSI Web site
available at http://nsi.ncirc.gov.

BITS Comment: BITS values the
Department’s commitment and efforts to
improve information-sharing of security
threats between the public and private
sector. As partners with law
enforcement, we have a long history of
positive collaboration with law
enforcement officials in the areas of
cybersecurity, fraud, and money
laundering. The financial services
industry has a vested interest in
protecting the financial system from
illicit activities that could harm national
security. As such, we are interested in
the Department’s plan to make the ISE—
SARs available to “federal departments
and agencies, state, local, and tribal law
enforcement agencies, and the private
sector.” We hope the Department will
provide additional information about:
(1) the identities of the as-yet unnamed
“private sector” partners or industries
who would have access to ISE-SARs;
and (2) private-sector and public law-
enforcement credentialing requirements.

Response: DHS would like to clarify
that DHS’s contribution of ISE-SARs to
the NSI Shared Space will make this
information available only to authorized
NSI participants. DHS does not
maintain a list of private sector partners
or entities who are authorized NSI
participants. As previously noted, the
NSI is not just a DHS initiative; it is
overseen by the Department of Justice
and authorized participants may
include federal departments, state, local,
and tribal law enforcement agencies,
and the private sector. Accordingly,
DHS recommends that BITS reach out to
the Department of Justice NSI PMO
regarding information on private sector
industries who would have access to the
NSI Shared Space as well as any
requirements for becoming an
authorized participant. Information
about NSI partners is available at the
NSI Web site at https://nsi.ncirc.gov.

BITS Comment: We applaud the
Department’s promulgation of an
explicit exemption from certain parts of
the Freedom of Information Act (FOIA)
for the ISE-SARs program, although we
encourage the Department to revisit the
strength and application of the
exemption, particularly if the
Department plans to collect
cybersecurity information from private
entities regarding cyber attacks.

Because of the sensitivity and
potential for severe damage associated
with reported cyber attacks and
vulnerabilities, we hope the Department
will provide a blanket exemption from
FOIA for ISE-SARs filed by a private-
sector entity reporting an information-

security related attack. A blanket FOIA
exemption would further the
Department’s goals of information-
sharing because it would increase the
likelihood that institutions would
voluntarily report suspected or
confirmed cyber attacks that are not
required to be reported. In the past,
institutions have been reluctant to share
information regarding suspected cyber
attacks because of the potential for
endangering their customers and their
institutions. The creation of a standard,
blanket exemption for the identifying
information of the reporting entity
would eliminate the reticence in the
private sector and support more robust
participation levels.

Response: DHS would like to clarify
that the NPRM is exempting the DHS/
ALL-031 ISE-SAR Initiative System of
Records from certain portions of the
Privacy Act, not the FOIA, as
commenter suggests. When DHS
processing either a Privacy Act or FOIA
request, both applicable Privacy Act and
appropriate FOIA exemptions are
applied. With respect to applying FOIA
exemptions, DHS applies FOIA
exemptions available under current law.
The FOIA currently does not provide for
a standard “blanket exception” for ISE—
SARs data filed by a private-sector
entity reporting an information-security
related attack. Nevertheless, if DHS
were to receive a FOIA request for such
information, it would apply applicable
FOIA exemptions (e.g., Exemption 4
which applies to trade secrets and
commercial or financial information
obtained from a person that is privileged
or confidential may apply in this
instance).

BITS Comment: Given the likelihood
that BSA-related ISE-SARs may be
aggregated into the ISE-SAR central
data warehouse, we urge the
Department to consider providing a dual
“safe-harbor” provision to protect
private-sector, regulated entities that
submit reports to the ISE-SAR database.

First, a safe harbor should be created
to address the liabilities associated with
the provision of personally identifiable
information to the ISE. We understand
that the Department will exercise the
utmost caution to protect the integrity of
PII, but we also recognize that the
provision of PII in such a large scale to
federal agencies or private entities
inevitably raises the specter of data
compromise, identity theft, and fraud.
Thus, we respectfully request that
entities providing such PII in the
requisite format be shielded from civil
and criminal liability arising from the
provision of PII to the ISE-SAR
database.

We also suggest the creation of a “safe
harbor” to protect prudentially
regulated, private-sector entities (such
as financial institutions) who: (1) Are
compliant with relevant federal
regulations; and (2) submit data to the
ISE-SAR database in good faith, from
adverse regulatory findings based on
conclusions resulting from
governmental use of the ISE-SAR
database.

Response: DHS is one of many
authorized NSI participants and
therefore cannot comment on whether a
“large scale of BSA-related ISE-SARs”
will be included in the NSI Shared
Space. To the extent DHS enters in ISE—
SAR data obtained from an external
entity into the NSI Shared Space, it will
entail the use of the Summary ISE-SAR
Information format, which excludes
privacy fields or data elements that
contain PII as identified in Section IV of
the ISE-SAR Functional Standard. It is
believed the data contained within a
Summary ISE-SAR Information format
will support sufficient trending and
pattern recognition to trigger further
analysis and/or investigation where
additional information can be requested
from the submitting organization.
Accordingly, DHS does not see the need
to create a “dual safe harbor provision”
as the commenter suggests.

After consideration of public
comments, the Department will
implement the rulemaking as proposed.

List of Subjects in 6 CFR Part 5

Freedom of information, Privacy.
m For the reasons stated in the preamble,
DHS amends Chapter I of Title 6, Code
of Federal Regulations, as follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

m 1. The authority citation for part 5
continues to read as follows:

Authority: 6 U.S.C. 101 et seq.; Pub. L.
107-296, 116 Stat. 2135; 5 U.S.C. 301.
Subpart A also issued under 5 U.S.C. 552.
Subpart B also issued under 5 U.S.C. 552a.

m 2. Add at the end of appendix C to
part 5, the following new paragraph
“52”:

Appendix C to Part 5—DHS Systems of
Records Exempt From the Privacy Act

* * * * *

52. The DHS/ALL—O031 ISE SAR Initiative
System of Records consists of electronic
records and will be used by DHS and its
components. The DHS/ALL—031 ISE SAR
Initiative System of Records is a repository of
information held by DHS in connection with
its several and varied missions and functions,
including, but not limited to the enforcement
of civil and criminal laws; investigations,
inquiries, and proceedings there under;
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national security and intelligence activities;
and protection of the President of the U.S. or
other individuals pursuant to Section 3056
and 3056A of Title 18. The DHS/ALL—031
ISE SAR Initiative System of Records
contains information that is collected by, on
behalf of, in support of, or in cooperation
with DHS, its components, as well as other
federal, state, local, tribal, or foreign agencies
or private sector organization and may
contain personally identifiable information
collected by other federal, state, local, tribal,
foreign, or international government
agencies. The Secretary of Homeland
Security has exempted this system from the
following provisions of the Privacy Act,
subject to the limitations set forth in 5 U.S.C.
552a(c)(3) and (4); (d); (e)(1), (e)(2), (e)(3),
(e)(4)(G), (e)(4)(H), (e)(4)(1), (e)(5), (e)(8), and
(e)(12); (f); (g)(1); and (h) of the Privacy Act
pursuant to 5 U.S.C. 552a(j)(2). Additionally,
the Secretary of Homeland Security has
exempted this system from the following
provisions of the Privacy Act, subject to the
limitation set forth in 5 U.S.C. 552a(c)(3); (d);
(e)(1), (6)(4)(G), (e)(4)(H), (e)(4)(D); and (1) of
the Privacy Act pursuant to 5 U.S.C.
552a(k)(2) and (k)(3). Exemptions from these
particular subsections are justified, on a case-
by-case basis to be determined at the time a
request is made, for the following reasons:

(a) From subsection (c)(3) and (c)(4)
(Accounting for Disclosures) because release
of the accounting of disclosures could alert
the subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of that investigation
and reveal investigative interest on the part
of DHS as well as the recipient agency.
Disclosure of the accounting would therefore
present a serious impediment to law
enforcement efforts and/or efforts to preserve
national security. Disclosure of the
accounting would also permit the individual
who is the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension, which would undermine the
entire investigative process.

(b) From subsection (d) (Access to Records)
because access to the records contained in
this system of records could inform the
subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of that investigation
and reveal investigative interest on the part
of DHS or another agency. Access to the
records could permit the individual who is
the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension. Amendment of the records
could interfere with ongoing investigations
and law enforcement activities and would
impose an unreasonable administrative
burden by requiring investigations to be
continually reinvestigated. In addition,
permitting access and amendment to such
information could disclose security-sensitive
information that could be detrimental to
homeland security.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential
violations of federal law, the accuracy of
information obtained or introduced

occasionally may be unclear, or the
information may not be strictly relevant or
necessary to a specific investigation. In the
interests of effective law enforcement, it is
appropriate to retain all information that may
aid in establishing patterns of unlawful
activity.

(d) From subsection (e)(2) (Collection of
Information from Individuals) because
requiring that information be collected from
the subject of an investigation would alert the
subject to the nature or existence of the
investigation, thereby interfering with that
investigation and related law enforcement
activities.

(e) From subsection (e)(3) (Notice to
Subjects) because providing such detailed
information could impede law enforcement
by compromising the existence of a
confidential investigation or reveal the
identity of witnesses or confidential
informants.

(f) From subsections (e)(4)(G), (e)(4)(H),
and (e)(4)(I) (Agency Requirements) and (f)
(Agency Rules), because portions of this
system are exempt from the individual access
provisions of subsection (d) for the reasons
noted above, and therefore DHS is not
required to establish requirements, rules, or
procedures with respect to such access.
Providing notice to individuals with respect
to existence of records pertaining to them in
the system of records or otherwise setting up
procedures pursuant to which individuals
may access and view records pertaining to
themselves in the system would undermine
investigative efforts and reveal the identities
of witnesses, and potential witnesses, and
confidential informants.

(g) From subsection (e)(5) (Collection of
Information) because with the collection of
information for law enforcement purposes, it
is impossible to determine in advance what
information is accurate, relevant, timely, and
complete. Compliance with subsection (e)(5)
would preclude DHS agents from using their
investigative training and exercise of good
judgment to both conduct and report on
investigations.

(h) From subsection (e)(8) (Notice on
Individuals) because compliance would
interfere with DHS’s ability to obtain, serve,
and issue subpoenas, warrants, and other law
enforcement mechanisms that may be filed
under seal and could result in disclosure of
investigative techniques, procedures, and
evidence.

(i) From subsection (e)(12) (Computer
Matching) if the agency is a recipient agency
or a source agency in a matching program
with a non-Federal agency, with respect to
any establishment or revision of a matching
program, at least 30 days prior to conducting
such program, publish in the Federal
Register notice of such establishment or
revision.

(j) From subsection (g)(1) (Civil Remedies)
to the extent that the system is exempt from
other specific subsections of the Privacy Act.

(k) From subsection (h) (Legal Guardians)
the parent of any minor, or the legal guardian
of any individual who has been declared to
be incompetent due to physical or mental
incapacity or age by a court of competent
jurisdiction, may act on behalf of the
individual.

Dated: December 9, 2010.
Mary Ellen Callahan
Chief Privacy Officer, Department of
Homeland Security.
[FR Doc. 2010-32000 Filed 12—20-10; 8:45 am]
BILLING CODE 9110-9B-P

DEPARTMENT OF AGRICULTURE
Office of the Secretary

7 CFR Part 2

RIN 0503—-AA43

Revision of Delegation of Authority

AGENCY: Office of the Secretary, USDA.
ACTION: Final rule.

SUMMARY: This document amends the
delegation of authority from the U.S.
Department of Agriculture’s Under
Secretary for Marketing and Regulatory
Programs (MRP) to the Deputy Under
Secretary for MRP to establish the order
in which a Deputy Under Secretary may
perform the duties and exercise the
powers of the Under Secretary during
the absence or unavailability of the
Under Secretary when there is more
than one Deputy Under Secretary.
DATES: Effective Date: December 21,
2010.

FOR FURTHER INFORMATION CONTACT: Ms.
Karen Grillo, Chief of Staff, Marketing
and Regulatory Programs, USDA, 1400
Independence Avenue, SW.,
Washington, DC 20250; 202-7204—-256.
SUPPLEMENTARY INFORMATION: Pursuant
to 7 CFR 2.77, the Under Secretary for
Marketing and Regulatory Programs
(MRP) has delegated to the Deputy
Under Secretary for MRP the following
authority, to be exercised only during
the absence or unavailability of the
Under Secretary: Perform all the duties
and exercise all the powers which are
now or which may hereafter be
delegated to the Under Secretary. This
final rule amends 7 CFR 2.77 to
establish the order in which a Deputy
Under Secretary may exercise that
delegation when the MRP mission area
has more than one Deputy Under
Secretary. The authority shall be
exercised by the respective Deputy
Under Secretary in the order in which
he or she has taken office as the Deputy
Under Secretary.

This rule relates to internal agency
management. Therefore, this rule is
exempt from the provisions of Executive
Orders 12866 and 12988. Moreover,
pursuant to 5 U.S.C. 553, notice of
proposed rulemaking and opportunity
for comment are not required for this
rule, and it may be made effective less
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than 30 days after publication in the
Federal Register. In addition, under 5
U.S.C. 804, this rule is not subject to
congressional review under the Small
Business Regulatory Enforcement
Fairness Act of 1996, Public Law 104—
121. Finally, this action is not a rule as
defined by 5 U.S.C. 601 et seq., the
Regulatory Flexibility Act, and thus is
exempt from the provisions of that Act.

List of Subjects in 7 CFR Part 2

Authority delegations (Government
agencies).

m Accordingly, 7 CFR part 2 is amended
as follows:

PART 2—DELEGATIONS OF
AUTHORITY BY THE SECRETARY OF
AGRICULTURE AND GENERAL
OFFICERS OF THE DEPARTMENT

m 1. The authority for part 2 continues
to read as follows:

Authority: 7 U.S.C. 6912(a)(1); 5 U.S.C.
301; Reorganization Plan No. 2 of 1953, 3
CFR 1949-1953 Comp., p. 1024.

Subpart N—Delegations of Authority
by the Under Secretary for Marketing
and Regulatory Programs

m 2. Section 2.77 isrevised to read as
follows:

§2.77 Deputy Under Secretary for
Marketing and Regulatory Programs.

Pursuant to § 2.22(a), subject to
reservations in § 2.22(b), and subject to
policy guidance and direction by the
Under Secretary, the following
delegation of authority is made by the
Under Secretary for Marketing and
Regulatory Programs to the Deputy
Under Secretary for Marketing and
Regulatory Programs, to be exercised
only during the absence or
unavailability of the Under Secretary:
Perform all the duties and exercise all
the powers which are now or which
may hereafter be delegated to the Under
Secretary for Marketing and Regulatory
Programs: Provided, that this authority
shall be exercised by the respective
Deputy Under Secretary in the order in
which he or she has taken office as a
Deputy Under Secretary.

Dated: December 2, 2010.
Edward Avalos,

Under Secretary, Marketing and Regulatory
Programs.

[FR Doc. 2010-31942 Filed 12-20-10; 8:45 am]
BILLING CODE 3410-90-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2010-1253; Directorate
Identifier 2010-SW-084—-AD; Amendment
39-16550; AD 2010-26-11]

RIN 2120-AA64

Airworthiness Directives; Kaman
Aerospace Corporation (Kaman) Model
K—1200 Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
Kaman Model K-1200 helicopters. This
AD requires revising the Limitations
section of the Instructions for Continued
Airworthiness (ICA) by establishing a
life limit of 8,000 hours time-in-service
(TIS) for each main rotor blade (blade)
set. Also, this AD requires removing
each blade set from service if it has
accumulated 8,000 or more hours time-
in-service (TIS). This AD also requires
replacing certain blade sets with
airworthy blade sets at specified
intervals based on the blade set serial
number (S/N). This AD was prompted
by an accident and the subsequent
discovery of cracks in multiple blade
spars. We are issuing this AD to prevent
blade failure and subsequent loss of
control of the helicopter.

DATES: This AD is effective on January
5, 2011.

We must receive comments on this
AD by February 22, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this AD, contact Kaman Aerospace
Corporation, K-max Product Support
Center, Building 33, P.O. Box 2, 1332
Blue Hills Avenue, Bloomfield, CT
06002, telephone (860) 242—4461.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone: 800—647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt. You may
review copies of the referenced service
information at the FAA, Rotorcraft
Directorate, 2601 Meacham Boulevard,
Fort Worth, TX 76137.

FOR FURTHER INFORMATION CONTACT:
Nicholas Faust, Aerospace Engineer,
Boston Aircraft Certification Office,
FAA, 12 New England Executive Park;
telephone: (781) 238-7763; fax: (781)
238-7170; e-mail:
nicholas.faust@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We are adopting a new AD for the
Kaman Model K-1200 helicopters that
requires revising the Airworthiness
Limitations section of the ICA by
establishing a life limit of 8,000 hours
TIS for each blade set. Previously, these
blades sets did not have an established
retirement life but had specified
overhaul intervals. This AD also
requires removing each blade set with
8,000 or more hours TIS from service.
Also, this AD requires replacing certain
blade sets with airworthy blade sets at
specified intervals based on the blade
set S/N. This AD was prompted by an
accident and the subsequent discovery
of cracks in multiple blade spars. This
condition, if not corrected, could result
in a cracked spar, failure of a blade, and
subsequent loss of control of the
helicopter.

Relevant Service Information

We reviewed Kaman Service Bulletin
No. 131, Rotor Blade Service Life
Reduction, dated August 11, 2010 (SB).
The SB specifies establishing “a service
life of K—1200 rotor blade spar
bondment (K911004) to 8,000 hours
time since new (TSN)” and removing all
blade sets with over 8,000 hours TIS.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other helicopters of this
same type design.
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AD Requirements

This AD requires, before further flight,
revising the Airworthiness Limitations
section of the ICA by establishing a life
limit of 8,000 hours TIS for each
affected blade set. This AD requires
replacing the specified blade sets with
airworthy blade sets at various intervals
depending on TIS. Based on the
individualized data from those
operators with the affected serial-
numbered blade sets, those serial
numbered blade sets with the highest
hours TIS are required to be replaced
sooner than those with less hours TIS.

Differences Between the AD and the
Service Information

This AD requires, before further flight,
revising the Airworthiness Limitations
section of the ICA to establish a life
limit of 8,000 hours TIS for each blade
set. Also, this AD requires replacing
certain blade sets with airworthy blade
sets at specified intervals based on the
blade S/N.

FAA'’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA finds that the risk to the
flying public justifies waiving notice
and comment prior to adopting this rule
because cracks have been found in the
blade spars during an investigation in
response to an accident. Due to the
number of hours TIS of the fleet, some
of the blade sets may have exceeded
8,000 hours TIS and the blade sets may
be required to be replaced before further
flight. Therefore, we find that notice and
opportunity for prior public comment
are impracticable and that good cause
exists for making this amendment
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES

ESTIMATED COSTS

section. Include the docket number
FAA-2010-1253 and Directorate
Identifier 2010-SW-084—AD at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 14
helicopters of U.S. registry. The Kaman
Model K-1200 helicopter is unique in
that each helicopter has 2 sets of 2
blades, a total of 4 blades per helicopter.
Some helicopters only require one set of
blades to be replaced.

We estimate the following costs to
comply with this AD:

Action

Labor cost

Parts cost

Cost per

helicopter Cost on U.S. operators

Replace blade set (2
blades).
set.

4 work-hours x $85 per
hour = $340 per blade

$198,751 per blade set

$199,091 per blade set

$1,393,637, assuming 7
blade sets are replaced.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
helicopters identified in this rulemaking
action.

Regulatory Findings
This AD will not have federalism

implications under Executive Order
13132. This AD will not have a

substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2010-26-11 Kaman Aerospace
Corporation: Amendment 39-16550;
Docket No. FAA-2010-1253; Directorate
Identifier 2010-SW-084—AD.

Effective Date

(a) This AD is effective on January 5, 2011.
Other Affected ADs

(b) None.
Applicability

(c) This AD applies to Model K-1200
helicopters.
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Unsafe Condition

(d) This AD was prompted by an accident
and the subsequent discovery of cracks in the
main rotor blade (blade) spars. We are issuing
this AD to prevent blade failure and
subsequent loss of control of the helicopter.

Compliance

(e) Before further flight, unless already
done:

(1) Revise the Limitations section of the
Instructions for Continued Airworthiness by
establishing a life limit of 8,000 hours time-
in-service (TIS) for each blade set Remove
each blade set with 8,000 or more hours TIS.

(2) Replace each specified serial-numbered
blade set with an airworthy blade set in
accordance with the following table:

Blade-set Serial No. Replace within

101, 403, 408, 409, 400 hours TIS.

411, and 415.
417 and 419 .............. 700 hours TIS.
405 e, 1000 hours TIS.
Subject

(f) Joint Aircraft System Component
(JASC)/Air Transport Association (ATA) of
America Code: 6210 Main Rotor Blades.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, Boston Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested,
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
“Additional Information” section of this AD.

Note: Before using any approved AMOC,
we request that you notify your principal
inspector or if you have no principal
inspector, your local Flight Standards District
Office.

Additional Information

(h) For more information about this AD,
contact Nicholas Faust, Aerospace Engineer,
Boston Aircraft Certification Office, FAA, 12
New England Executive Park; telephone:
781-283-7763; fax: 781-238-7170; e-mail:
nicholas.faust@faa.gov.

Issued in Fort Worth, Texas, on December
14, 2010.

Bruce Cain,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2010-31960 Filed 12—20-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2009-0864; Directorate
Identifier 2008—NM-202-AD; Amendment
39-16544; AD 2010-26-05]

RIN 2120-AA64

Airworthiness Directives; DASSAULT
AVIATION Model Falcon 10 Airplanes;
Model FAN JET FALCON, FAN JET
FALCON SERIES C,D, E,F,and G
Airplanes; Model MYSTERE-FALCON
200 Airplanes; Model MYSTERE-
FALCON 20-C5, 20-D5, 20-E5, and 20—
F5 Airplanes; Model FALCON 2000 and
FALCON 2000EX Airplanes; and Model
MYSTERE-FALCON 50 and MYSTERE-
FALCON 900 Airplanes, and FALCON
900EX Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

During maintenance on one aircraft, it was
discovered that the overpressure capsules
were broken on both pressurization valves.
Failure of the pressurization control
regulating valve (overpressure capsule) will
affect the aircraft’s overpressure protection

* k%

* * * * *

The unsafe condition is
overpressurization, which can result in
injury to the occupants and possible
structural failure leading to loss of
control of the airplane. We are issuing
this AD to require actions to correct the
unsafe condition on these products.
DATES: This AD becomes effective
January 25, 2011.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,

1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1137; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a supplemental notice of
proposed rulemaking (NPRM) to amend
14 CFR part 39 to include an AD that
would apply to the specified products.
That supplemental NPRM was
published in the Federal Register on
July 27, 2010 (75 FR 43878). That
supplemental NPRM proposed to
correct an unsafe condition for the
specified products. The MCALI states:

During maintenance on one aircraft, it was
discovered that the overpressure capsules
were broken on both pressurization valves.
Failure of the pressurization control
regulating valve (overpressure capsule) will
affect the aircraft’s overpressure protection,
possibly resulting in a structural failure in
case of combination with another
pressurization system failure. Consequently,
Dassault Aviation has developed a repetitive
check of this outflow valve capsule, which
has already been introduced into the
Maintenance of Components section (chapter
5-20) of the relevant Aircraft Maintenance
Manuals (AMMs).

For the reason described above, this EASA
[European Aviation Safety Agency]
Airworthiness Directive (AD) requires a
repetitive check of the outflow valve
overpressure capsule, as it will also be
introduced into the Airworthiness
Limitations section (chapter 5-40) of the
respective AMMs.

The unsafe condition is
overpressurization, which can result in
injury to the occupants and possible
structural failure leading to loss of
control of the airplane. Required actions
include repetitive inspections for
overpressure tightness on both
regulating valves, and replacing the
affected valve with a serviceable unit if
necessary. You may obtain further
information by examining the MCAI in
the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comment received.

Request for Certain Airplanes To Be
Included in the Time Extension

Dassault Aviation requested that we
revise the supplemental NPRM to
extend the time interval for Model
Mystere-Falcon 50 airplanes, for the
overpressure tightness check that was
specified in the supplemental NPRM.
The extension of the time interval
specified in the supplemental NPRM
was from 1,630 flight hours to 1,640
flight hours for other models.

We agree to extend the time interval
for Model Mystere-Falcon 50 airplanes
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in the final rule. The original NPRM
defined a time interval for Model
MYSTERE-FALCON 50, MYSTERE-
FALCON 900, FALCON 900EX,
FALCON 2000, and FALCON 2000EX
airplanes. The supplemental NPRM
extended the time interval for Model
MYSTERE-FALCON 900, FALCON
900EX, FALCON 2000, and FALCON
2000EX airplanes. The extended
interval for Model MYSTERE-FALCON
50 airplanes from 1,630 flight hours to
1,640 flight hours was coordinated with
EASA. We have revised Table 1 of
paragraph (g)(1) of the final rule
accordingly.

Request for Inclusion of the Latest
Procedure

Dassault Aviation requested that we
revise the supplemental NPRM to refer
to the most current version of Dassault
Maintenance Procedure 21-160, of the
Dassault Falcon 50/50EX Maintenance
Manual. Dassault Aviation explains that
the referenced maintenance procedure
has been updated with a new picture
and that the procedure is now dated
January 2010.

We agree for the reasons stated by the
commenter. We have revised Table 2 of
the final rule to refer to Dassault
Maintenance Procedure 21-160, dated
January 2010, as a source of guidance on
inspecting for overpress tightness on
both valves for Model MYSTERE-
FALCON 50 airplanes.

Conclusion

We reviewed the available data,
including the comment received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a Note within the AD.

Costs of Compliance

We estimate that this AD will affect
1,082 products of U.S. registry. We also
estimate that it will take about 1 work-
hour per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $91,970, or $85 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket

contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647—5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-26-05 DASSAULT AVIATION:
Amendment 39-16544. Docket No.
FAA-2009-0864; Directorate Identifier
2008—-NM-202—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective January 25, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to the airplanes
identified in paragraphs (c)(1) and (c)(2) of
this AD, certificated in any category.

(1) DASSAULT AVIATION Model Falcon
10 airplanes, Model FAN JET FALCON, FAN
JET FALCON SERIES G, D, E, F, and G
airplanes, and Model MYSTERE-FALCON
20-C5, 20-D5, 20-E5, and 20-F5 airplanes;
all serial numbers, equipped with Liebherr or
ABG-Semca pressurization outflow valves.

(2) DASSAULT AVIATION Model
MYSTERE-FALCON 200 airplanes,

Model MYSTERE-FALCON 50 and
MYSTERE-FALCON 900, and FALCON
900EX airplanes, and Model FALCON 2000
and FALCON 2000EX airplanes; all serial
numbers.

Subject

(d) Air Transport Association (ATA) of
America Code 21: Air Conditioning.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

During maintenance on one aircraft, it was
discovered that the overpressure capsules
were broken on both pressurization valves.
Failure of the pressurization control
regulating valve (overpressure capsule) will
affect the aircraft’s overpressure protection

* k%

* * * * *
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The unsafe condition is overpressurization,
which can result in injury to the occupants
and possible structural failure leading to loss
of control of the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection and Replacement

(g) Unless already done, do the following
actions.

(1) Within 6 months after the effective date
of this AD, or before reaching the applicable
time in the “Inspection Threshold” column
specified in Table 1 of this AD, whichever
occurs later, and thereafter at intervals not to
exceed the applicable time in the “Inspection

TABLE 1—COMPLIANCE TIMES

Interval” column specified in Table 1 of this
AD: Inspect for overpressure tightness on
both regulating valves using a method
approved by either the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA; or the European
Aviation Safety Agency (EASA) (or its
delegated agent).

Affected airplanes

Inspection threshold (whichever occurs later)

Inspection interval

Model FAN JET FALCON, FAN JET FALCON SERIES
C, D, E, F, and G airplanes, and Model MYSTERE-
FALCON 20-C5, 20-D5, 20-E5, and 20-F5 airplanes
equipped with Liebherr or ABG-Semca valves part

number (P/N) 209xx0xxx0Xx;
Model MYSTERE-FALCON 200 airplanes;

Model Falcon 10 airplanes, equipped with Liebherr or

ABG-Semca valves P/N 209xx0xxx0x.
Model MYSTERE-FALCON 50 airplanes,

MYSTERE-FALCON 900, FALCON 900EX (including
“FO00EX-EASy” and “F900DX”), Model FALCON
2000, and FALCON 2000EX (including “F2000EX—

EASy” and “F2000DX”) airplanes.

Prior to the accumulation
of 1,250 total flight hours
on the regulating valve
since new.

Model | Prior to the accumulation
of 1,640 total flight hours
on the regulating valve

since new.

Within 1,250 flight hours
after the valve was
cleaned in accordance
with this AD.

Within 1,640 flight hours
after the valve was
cleaned in accordance
with this AD.

1,250 flight hours.

1,640 flight hours.

Note 1: Guidance on inspecting for
overpressure tightness on both regulating
valves can be found in the applicable

airplane maintenance manual identified in
Table 2 of this AD.

TABLE 2—MAINTENANCE MANUAL GUIDANCE

For affected airplanes—

See Dassault maintenance
procedure—

In maintenance manual—

Model Falcon 10 airplanes, equipped with Liebherr or ABG—

Semca valves P/N 209xx0xxx0x.

Model FALCON 900EX (including “F900EX-EASy” and
“F900DX”) airplanes.
Model

“F2000EX—EASYy”) airplanes.
Model FALCON F2000DX airplanes

Model FAN JET FALCON, FAN JET FALCON SERIES C, D,
E, F, and G airplanes, MYSTERE-FALCON 20-C5, 20—
D5, 20-E5, and 20-F5 airplanes; equipped with Liebherr
or ABG-Semca valves part number (P/N) 209xx0xxx0x.

Model MYSTERE-FALCON 50 airplanes
Model MYSTERE-FALCON 200 airplanes

Model MYSTERE-FALCON 900 airplanes

FALCON 2000 and FALCON 2000EX (including

21-32-01, dated July 2009
21-314, dated September 2008
21-314, dated November 2008
21-314, dated November 2008

21-31-10, dated October 2008

21-160, dated January 2010
051.0, dated December 2008

21-308, dated October 2008

Dassault Falcon 10 Maintenance Man-
ual.

Dassault Falcon 900EX-EASy Mainte-
nance Manual.

.......... Dassault Falcon 2000 Maintenance
Manual.

.......... Dassault Falcon 2000DX Maintenance
Manual.

.......... Dassault Fan Jet Falcon Maintenance
Manual.

Dassault Falcon 50/50EX Maintenance

Manual.

.......... Dassault Falcon 200 Maintenance
Manual.

.......... Dassault Falcon 900 Maintenance
Manual.

(2) If any leak is found during any
inspection required by paragraph (g)(1) of
this AD, before further flight, replace the
affected valve with a serviceable unit, using
a method approved by either the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA; or the EASA (or
its delegated agent).

Note 2: Guidance on replacing regulating
valves can be found in the applicable
airplane maintenance manual identified in
Table 2 of this AD.

FAA AD Differences

Note 3: This AD differs from the MCAI as
follows: Although paragraph (3) of the
compliance section of the MCAI allows flight
in accordance with the master minimum
equipment list (MMEL) provisions after leaks
are found, paragraph (g)(2) of this AD
requires replacing affected valves before
further flight.

Other FAA AD Provisions

(h) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International

Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Tom Rodriguez,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057—3356; telephone (425)
227-1137; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
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The AMOG approval letter must specifically
reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: A federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave., SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

Related Information

(i) Refer to MCAI EASA Airworthiness
Directive 2008-0072, dated April 18, 2008,
for related information.

Material Incorporated by Reference
(j) None.

Issued in Renton, Washington, on
December 10, 2010.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-31896 Filed 12—-20-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 510
[Docket No. FDA—2010-N-0002]

New Animal Drugs; Change of
Sponsor’s Address

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of address for Intervet, Inc., a
sponsor of approved new animal drug
applications.

DATES: This rule is effective December
21, 2010.

FOR FURTHER INFORMATION CONTACT:
Steven D. Vaughn, Center for Veterinary
Medicine (HFV-100), Food and Drug
Administration, 7520 Standish PI.,
Rockville, MD 20855, 240-276—8300,
e-mail: steven.vaughn@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: Intervet,

Inc., 56 Livingston Ave., Roseland, NJ
07068 has informed FDA that it has

changed its address to 556 Morris Ave.,
Summit, NJ 07901. Accordingly, the
Agency is amending the regulations in
21 CFR 510.600 to reflect this change.
This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in
5 U.S.C. 801-808.

List of Subjects in 21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 510 is amended as follows:

PART 510—NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

m 2.In §510.600, in the table in
paragraph (c)(1), revise the entry for
“Intervet, Inc.”; and in the table in
paragraph (c)(2), revise the entry for
“000061” to read as follows:

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved
applications.

* * * * *

Firm name and address

Drug labeler code

Intervet, Inc., 556 Morris Ave., Summit, NJ 07901 .......cccoeeiiiiiiiiiieee e 000061
(2) EE
Drug labeler code Firm name and address
(010100 3 PR PUPPTPPRNt Intervet, Inc., 556 Morris Ave., Summit, NJ 07901.
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Dated: December 9, 2010.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 2010-31952 Filed 12—20-10; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 53
[USCG-2009-0239]
RIN 1625-AB33

Protection for Whistleblowers in the
Coast Guard

AGENCY: Coast Guard, DHS.
ACTION: Direct final rule; request for
comments.

SUMMARY: By this direct final rule, the
Coast Guard is amending its “Coast
Guard Whistleblower Protection”
regulations to conform to statutory
protections for all members of the
Armed Forces. The revised regulations
broaden the protection already afforded
uniformed members of the Coast Guard
by: Providing that uniformed Coast
Guard members may make protected
communications to other persons and
organizations in additiPn to Members of
Congress or an Inspector General, and
expanding the subject matter of
protected communications to include
information that the member reasonably
believes constitutes evidence of sexual
harassment and discrimination, among
other subjects. Additionally, changes to
the regulations update the
responsibilities of the Inspector General
of the Department of Homeland Security
to conform to relevant statutory
provisions.

DATES: This rule is effective April 20,
2011, unless an adverse comment or
notice of intent to submit an adverse
comment is either submitted to our
online docket via http://
www.regulations.gov on or before
February 22, 2011, or reaches the Docket
Management Facility by that date. If an
adverse comment or notice of intent to
submit an adverse comment is received
by February 22, 2011, we will withdraw
this direct final rule and publish a
timely notice of withdrawal in the
Federal Register.
ADDRESSES: You may submit comments
identified by docket number USCG—
2009-0239 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, e-mail
or call Commander Michael Cavallaro,
U.S. Coast Guard Office of General Law,
telephone 202-372-3777, e-mail
Michael.S.Cavallaro@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—9826.
SUPPLEMENTARY INFORMATION:

Table of Contents

L. Public Participation and Request for
Comments
A. Submitting Comments
B. Viewing Comments and Documents
C. Privacy Act
D. Public Meeting
II. Abbreviations
II. Regulatory Information
IV. Background
V. Discussion of the Rule
VI. Regulatory Analysis
A. Regulatory Planning and Review
B. Small Entities
C. Collection of Information
D. Federalism
E. Unfunded Mandates Reform Act
F. Taking of Private Property
G. Civil Justice Reform
H. Protection of Children
I. Indian Tribal Governments
J. Energy Effects
K. Technical Standards
L. Environment

I. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided.

A. Submitting Comments

If you submit comments, please
include the docket number for this
rulemaking (USCG-2009-0239),

indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online, or by fax, mail or hand
delivery, but please use only one of
these means. We recommend that you
include your name and a mailing
address, an e-mail address, or a phone
number in the body of your document
so that we can contact you if we have
questions regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, and type
“USCG-2009-0239” in the “Keyword”
box. If you submit your comments by
mail or hand delivery, submit them in
an unbound format, no larger than 8-
by 11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period.

B. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box type “USCG-2009-0239”
and click “Search.” Click the “Open
Docket Folder” in the “Actions” column.
If you do not have access to the internet,
you may also view the docket online by
visiting the Docket Management Facility
in Room W12-140 on the ground floor
of the Department of Transportation
West Building, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
We have an agreement with the
Department of Transportation to use the
Docket Management Facility.

C. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008 issue of the
Federal Register (73 FR 3316).

D. Public Meeting

We do not now plan to hold a public
meeting for this rulemaking. But you
may submit a request for one to the
docket using one of the methods
specified under ADDRESSES. In your
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request, explain why you believe a
public meeting would be beneficial. If
we determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

II. Abbreviations

DHS Department of Homeland Security

NEPA National Environmental Policy Act
of 1969

NPRM Notice of Proposed Rulemaking

NTTAA National Technology Transfer and
Advancement Act

III. Regulatory Information

We are publishing this direct final
rule under 33 CFR 1.05-55 because we
consider this rule to be noncontroversial
and we do not expect adverse comments
regarding this rulemaking. If no adverse
comment or notice of intent to submit
an adverse comment is received by
February 22, 2011, this rule will become
effective as stated in the DATES section.
In that case, approximately 30 days
before the effective date, we will
publish a document in the Federal
Register stating that no adverse
comment was received and confirming
that this rule will become effective as
scheduled. However, if we receive an
adverse comment or notice of intent to
submit an adverse comment, we will
publish a notice in the Federal Register
announcing the withdrawal of all or part
of this direct final rule. If an adverse
comment applies only to part of this
rule (e.g., to an amendment, a
paragraph, or a section) and it is
possible to remove that part without
defeating the purpose of this rule, we
may adopt, as final, those parts of this
rule on which no adverse comment was
received. We will withdraw the part of
this rule that was the subject of an
adverse comment. If we decide to
proceed with a rulemaking following
receipt of an adverse comment, we will
publish a separate notice of proposed
rulemaking (NPRM) and provide a new
opportunity for comment.

A comment is considered “adverse” if
the comment explains why this rule or
a part of this rule would be
inappropriate, including a challenge to
its underlying premise or approach, or
would be ineffective or unacceptable
without a change.

IV. Background

Section 1034 of Title 10 of the United
States Code protects communications
made by members of the Armed Forces
to Members of Congress, Inspectors
General, and certain other persons and
organizations. It prohibits any person
from taking, withholding, or threatening
any personnel action against a member

of the Armed Forces as reprisal for
making or preparing any protected
communications. Uniformed members
of the Coast Guard are members of the
Armed Forces and are covered by
section 1034. See 10 U.S.C. 101(a)(4)
(defining “Armed Forces” to mean “the
Army, Navy, Air Force, Marine Corps,
and Coast Guard”). Section 1034 covers
allegations and disclosures of sexual
harassment and unlawful
discrimination, and gives specific
procedural rights to a complainant
alleging reprisal for making a protected
communication. Amending 33 CFR part
53 is necessary to conform Coast Guard
regulations to 10 U.S.C. 1034.

V. Discussion of the Rule

The Coast Guard is amending
paragraph (a) of section 53.1, Purpose,
to expand the list of organizations and
persons to whom protected
communications may be made. The
existing language limits protection to
communications made to a Member of
Congress or an Inspector General. Under
amended paragraph (a), protected
communications may also be made to “a
member of a Department of Defense or
Department of Homeland Security audit,
inspection, investigation, or law
enforcement organization (e.g., the Coast
Guard Investigative Service); any person
or organization in the chain of
command; and any other person or
organization designated pursuant to
regulations or other established
administrative procedures for such
communications.” Through this
amendment to paragraph (a), the Coast
Guard is designating the Coast Guard
Investigative Service as an organization
to which a uniformed member of the
Coast Guard may make a protected
communication. The Coast Guard
Investigative Service is a Federal
investigative and protective program
established to carry out the Coast
Guard’s internal and external criminal
investigations; to assist in providing
personal security services; to protect the
welfare of Coast Guard personnel; to aid
in preserving the internal integrity of
the Coast Guard; and to support Coast
Guard missions worldwide.

The Coast Guard is amending section
53.5 to revise and add several
definitions, including adding a
definition of “Protected
Communication,” which defines the
communications covered by 33 CFR part
53. A “Protected Communication” is (1)
any lawful communication to a Member
of Congress or an Inspector General; or
(2) a communication in which a member
of the Coast Guard communicates
information that the member reasonably
believes evidences a violation of law or

regulation (including sexual harassment
or unlawful discrimination), gross
mismanagement, a gross waste of funds,
an abuse of authority, or a substantial
and specific danger to public health or
safety, when such communication is
made to any of the following: A Member
of Congress, an Inspector General, or a
member of a Department of Defense or
Department of Homeland Security audit,
inspection, investigation, or law
enforcement organization (e.g., the Coast
Guard Investigative Service); any person
or organization in the chain of
command; and any other person or
organization designated pursuant to
regulations or other established
administrative procedures to receive
such communications. The Goast Guard
is also adding a definition for “Chain of
Command,” which tracks a similar
definition used by the Department of
Defense in implementing 10 U.S.C.
1034.1

The definition for “Inspector General”
is revised to include any other Inspector
General appointed under the Inspector
General Act of 1978, in addition to the
Inspector General in the Office of the
Inspector General of the Department of
Homeland Security. The revised
definition of “Reprisal” now uses the
defined term “protected
communications.” The Coast Guard is
also removing the definition of “Law
Specialist” and replacing it with a
definition for “Judge Advocate,” which
reflects a nomenclature change within
the Coast Guard legal program. A
similar nomenclature change is made in
section 53.9(c)(2): the parenthetical
phrase “(who may also be serving as the
Judge Advocate General of the Coast
Guard)” is added after the term “Chief
Counsel.”

The Coast Guard is amending 33 CFR
part 53 to utilize these new and revised
definitions and to make conforming
changes throughout part 53. Sections
53.7 and 53.11 are amended to
incorporate the new and revised
definitions, and section 53.11 is revised
to update the contact information for the
DHS Office of the Inspector General.
Sections 53.9 and 53.11 are amended to
ensure that part 53 consistently covers
allegations of personnel action that was
taken, withheld, or threatened in
reprisal by making consistent use of the
terms “taken, withheld, or threatened.”
Section 53.9 is also amended to
consistently indicate that the
“Secretary” referred to is the “Secretary
of the Department of Homeland
Security.” Finally, section 53.11(b) is

1 See Department of Defense Directive 7050.06,
“Military Whistleblower Protection,” Enclosure 2,
section E2.3 (July 23, 2007).
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amended by adding the words “name(s)
of the” before the words “individual(s)
believed to be responsible” to clarify
what information is required to be
included in the complaint to identify
the individual or individuals believed to
be responsible for the alleged reprisal.

In 33 CFR 53.9, the Coast Guard is
revising slightly the responsibilities of
the Inspector General to conform to
those responsibilities as set forth in 10
U.S.C. 1034. In paragraphs (a)(1) and (2),
the Inspector General now must
determine whether there is sufficient
evidence to warrant an investigation
before initiating an investigation of the
alleged reprisal. See 10 U.S.C.
1034(c)(3)(A). Such an investigation is
necessary only if there was no prior
investigation or if the prior investigation
was biased or inadequate. See 10 U.S.C.
1034(d). In paragraph (a)(2), the word
“reasonably” is inserted to show that
information that a Coast Guard member
presents as evidence of a reprisal need
only be information that the member
“reasonably believes” evidences
wrongdoing. See 10 U.S.C. 1034(c)(2).
Additionally, the last sentence of
paragraph (a)(2), which states “The
Inspector General is not required to
make such an investigation if the
information that the Coast Guard
member reasonably believes evidences
wrongdoing relates to actions that took
place during combat,” is removed
because similar language was removed
from section 1034. See Pub. L. 103-337,
531(c)(2) (replacing 10 U.S.C.
1043(c)(4)).

The time period in which the
Inspector General must complete the
investigation is revised from “90 days”
to “180 days” in 33 CFR 53.9(a)(3) and
(a)(5) to align with the statute’s
requirements. See 10 U.S.C. 1034(e)(3).
The Coast Guard is also eliminating the
requirement of a final interview of the
member alleging reprisal by removing
paragraph (a)(7) because a similar
requirement was removed from 10
U.S.C. 1034.

Additionally, in section 53.9, the
following text is being added to
paragraph (a)(4) to clarify what
information will be made available to an
individual pursuant to a Freedom of
Information Act request: “However, the
copy need not contain summaries of
interviews conducted, nor any
document acquired, during the course of
the investigation. Such items shall be
transmitted to the member, if the
member requests the items, with the
copy of the report or after the
transmittal to the member of the copy of
the report, regardless of whether the
request for those items is made before or
after the copy of the report is

transmitted to the member.” See 10
U.S.C. 1034(e)(2).

VI. Regulatory Analysis

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analysis based
on 12 of these statutes or executive
orders.

A. Regulatory Planning and Review

This rule is a significant regulatory
action under section 3(f) of Executive
Order 12866, Regulatory Planning and
Review. The Office of Management and
Budget has reviewed it under that
Order. It requires an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. However,
we believe that a full regulatory analysis
is unnecessary because this rule only
affects uniformed members of the Coast
Guard and DHS personnel and has no
economic impact on U.S. industry or the
general public.

This rule will benefit the Coast Guard.
Because the rule provides protection for
uniformed Coast Guard members from
retaliation by supervisors or any other
member of the Coast Guard, the Coast
Guard may now receive information
from Coast Guard members on potential
breaches of government policies and
regulations that they would not
otherwise have received. This will
ensure that uniformed Coast Guard
members receive the same protections
Congress affords other uniformed
members of the Armed Forces.

B. Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

This rule provides protection for
uniformed Coast Guard members from
retaliation and addresses
responsibilities of the DHS Inspector
General. Because this rule only affects
uniformed Coast Guard members and
DHS personnel, it is unlikely to have
any effect on small businesses.

Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities.

C. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

D. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Although this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

G. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

H. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
will not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

I. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
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responsibilities between the Federal
Government and Indian tribes.

J. Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order.
Although it is a “significant regulatory
action” under Executive Order 12866, it
is not likely to have a significant
adverse effect on the supply,
distribution, or use of energy. The
Administrator of the Office of
Information and Regulatory Affairs has
not designated it as a significant energy
action. Therefore, it does not require a
Statement of Energy Effects under
Executive Order 13211.

K. Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

L. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023—-01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (NEPA) (42 U.S.C. 4321—-4370f1),
and have concluded that this action is
one of a category of actions which do
not individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded under section 2.B.2, Figure 2—
1, paragraph 34(b), of the Instruction.
Paragraph 34(b) covers promulgation of
regulations concerning internal agency
function or organization or personnel
administration. This rule only affects
uniformed Coast Guard members and
DHS personnel and provides protection
from retaliation, and as such concerns

internal agency operations. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under the “Public Participation and
Request for Comments” section of this
preamble.

List of Subjects in 33 CFR Part 53

Administrative practice and
procedure, Investigations, Military
personnel, Whistleblowing.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 53 as follows:

PART 53—COAST GUARD
WHISTLEBLOWER PROTECTION

m 1. The authority citation for part 53
continues to read as follows:

Authority: 10 U.S.C. 1034, Pub. L. 100—
456, 102 Stat. 1918; Pub. L. 101-225, 103
Stat. 1908; Pub. L. 107—296, 116 Stat. 2135.

m 2.In §53.1, revise paragraph (a) to
read as follows:

§53.1 Purpose.

* * * * *

(a) Establishes policy and implements
section 1034 of title 10 of the United
States Code to provide protection
against reprisal to members of the Coast
Guard for making a protected
communication to a Member of
Congress; an Inspector General; a
member of a Department of Defense or
Department of Homeland Security audit,
inspection, investigation, or law
enforcement organization (e.g., the Coast
Guard Investigative Service); any person
or organization in the chain of
command; and any other person or
organization designated pursuant to
regulations or other established
administrative procedures for such
communications.

* * * * *

m 3. Amend § 53.5 as follows:

m a. Remove the definition for “Law
Specialist”; and

m b. Revise the definitions for “Inspector
General” and “Reprisal” and add the
definitions for “Chain of Command”,
“Judge Advocate”, and “Protected
Communications” in alphabetical order
to read as follows:

§53.5 Definitions.

* * * * *

Chain of Command. The succession
of commanding officers from a superior
to a subordinate through which
command is exercised; and the
succession of officers, enlisted
members, or civilian personnel through
whom administrative control is

exercised, including supervision and
rating of performance.
* * * * *

Inspector General. The Inspector
General in the Office of Inspector
General of the Department of Homeland
Security, or any other Inspector General,
as appointed under the Inspector
General Act of 1978.

Judge Advocate. A commissioned
officer of the Coast Guard designated for
the special duty of law.

* * * * *

Protected Communication. Any
lawful communication to a Member of
Congress or an Inspector General; or a
communication in which a member of
the Coast Guard communicates
information that the member reasonably
believes evidences a violation of law or
regulation (including sexual harassment
or discrimination), gross
mismanagement, a gross waste of funds
or other resources, an abuse of
authority, or a substantial and specific
danger to public health or safety, when
such communication is made to any of
the following: A Member of Congress;
an Inspector General; a member of a
Department of Defense or Department of
Homeland Security audit, inspection,
investigation, or law enforcement
organization (e.g., the Coast Guard
Investigative Service); any person or
organization in the chain of command;
and any other person or organization
designated pursuant to regulations or
other established administrative
procedures to receive such
communications.

Reprisal. Taking or threatening to take
an unfavorable personnel action, or
withholding or threatening to withhold
a favorable personnel action, against a
member of the Coast Guard for making
or preparing to make a protected

communication.
* * * * *

m 4.In §53.7, revise paragraphs (b) and
(c) to read as follows:

§53.7 Requirements.
* * * * *

(b) A member of the Coast Guard shall
be free from reprisal for making or
preparing to make a protected
communication.

(c) Any employee or member of the
Coast Guard who has the authority to
take, direct others to take, or
recommend or approve any personnel
action shall not, under such authority,
take, withhold, threaten to take, or
threaten to withhold a personnel action
regarding any member of the Coast
Guard in reprisal for making or
preparing to make a protected
communication.
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m 5. Amend §53.9 as follows:

m a. Remove paragraph (a)(7); and

m b. Revise paragraphs (a)(1) through
(a)(5), (b)(1), (c) introductory text, (c)(1)
and (2), (e), and (f) to read as follows:

§53.9 Responsibilities.

(a) * % %

(1) Expeditiously determine whether
there is sufficient evidence to warrant
an investigation of an allegation that a
personnel action has been taken,
withheld, or threatened in reprisal for
making or preparing to make a protected
communication. No investigation is
required when such allegation is
submitted more than 60 days after the
Coast Guard member became aware of
the personnel action that is the subject
of the allegation.

(2) If such investigation is warranted,
initiate a separate investigation of the
information the Coast Guard member
reasonably believes evidences
wrongdoing if a prior investigation has
not already been initiated, or if the prior
investigation was biased or inadequate.

(3) Complete the investigation of the
allegation of reprisal and issue a report
not later than 180 days after receipt of
the allegation, which shall include a
thorough review of the facts and
circumstances relevant to the allegation,
the relevant documents acquired during
the investigation, and summaries of
interviews conducted. The Inspector
General may forward a recommendation
as to the disposition of the complaint.

(4) Submit a copy of the investigation
report to the Secretary of the
Department of Homeland Security and
to the Coast Guard member making the
allegation not later than 30 days after
the completion of the investigation. In
the copy of the report transmitted to the
member, the Inspector General shall
ensure the maximum disclosure of
information possible, with the exception
of information that is not required to be
disclosed under 5 U.S.C. 552. However,
the copy transmitted to the member
need not contain summaries of
interviews conducted, nor any
document acquired, during the course of
the investigation. Such items shall be
transmitted to the member, if the
member requests the items, with the
copy of the report or after the
transmittal to the member of the copy of
the report, regardless of whether the
request for those items is made before or
after the copy of the report is
transmitted to the member.

(5) If a determination is made that the
report cannot be issued within 180 days

of receipt of the allegation, notify the
Secretary and the Coast Guard member
making the allegation of the reasons
why the report will not be submitted
within that time, and state when the

report will be submitted.
* * * * *

(b) * % %

(1) Consider under 10 U.S.C. 1552 and
33 CFR part 52 an application for the
correction of records made by a Coast
Guard member who has filed a timely
complaint with the Inspector General
alleging that a personnel action was
taken in reprisal for making or preparing
to make a protected communication.
This may include oral argument,
examining and cross-examining
witnesses, taking depositions, and
conducting an evidentiary hearing at the
Board’s discretion.

* * * * *

(c) If the Board elects to hold an
administrative hearing, the Coast Guard
member may be represented by a Judge
Advocate if:

(1) The Inspector General, in the
report of the investigation, finds there is
probable cause to believe that a
personnel action was taken, withheld,
or threatened in reprisal for the Coast
Guard member making or preparing to
make a protected communication;

(2) The Chief Counsel of the Coast
Guard (who may also be serving as the
Judge Advocate General of the Coast
Guard) determines that the case is
unusually complex or otherwise
requires the assistance of a Judge
Advocate to ensure proper presentation
of the legal issues in the case; and
* * * * *

(e) If the Board determines that a
personnel action was taken, withheld,
or threatened as a reprisal for a Coast
Guard member making or preparing to
make a protected communication, the
Board may forward its recommendation
to the Secretary of the Department of
Homeland Security for appropriate
administrative or disciplinary action
against the individual or individuals
found to have taken, withheld, or
threatened a personnel action as a
reprisal, and direct any appropriate
correction of the member’s records.

(f) The Board shall notify the
Inspector General of the Board’s
decision concerning an application for
the correction of military records of a
Coast Guard member who alleged
reprisal for making or preparing to make
a protected communication, and of any
recommendation to the Secretary of the

Department of Homeland Security for
appropriate administrative or
disciplinary action against the
individual or individuals found to have
taken, withheld, or threatened a
personnel action as a reprisal.

* * * * *

m 6.In §53.11, revise paragraphs (a), (b),
and (c) to read as follows:

§53.11 Procedures.

(a) Any member of the Coast Guard
who reasonably believes a personnel
action was taken, withheld, or
threatened in reprisal for making or
preparing to make a protected
communication may file a complaint
with the Department of Homeland
Security Inspector General Hotline at
1-800-323-8603. Such a complaint may
be filed: By letter addressed to the
Department of Homeland Security,
Office of Inspector General, Hotline,
Washington, DC 20528; By faxing the
complaint to 202-254-4292; or by
e-mailing DHSOIGHOTLINE@dhs.gov.

(b) The complaint should include the
name, address, and telephone number of
the complainant; the name and location
of the activity where the alleged
violation occurred; the personnel action
taken, withheld, or threatened that is
alleged to be motivated by reprisal; the
name(s) of the individual(s) believed to
be responsible for the personnel action;
the date when the alleged reprisal
occurred; and any information that
suggests or evidences a connection
between the protected communication
and reprisal. The complaint should also
include a description of the protected
communication, including a copy of any
written communication and a brief
summary of any oral communication
showing the date of communication, the
subject matter, and the name of the
person or official to whom the
communication was made.

(c) A member of the Coast Guard who
alleges reprisal for making or preparing
to make a protected communication
may submit an application for the
correction of military records to the
Board, in accordance with regulations
governing the Board. See 33 CFR part
52.

* * * * *

Dated: December 15, 2010.
Robert J. Papp, Jr.,
Admiral, U.S. Coast Guard Commandant.
[FR Doc. 2010-32017 Filed 12—20-10; 8:45 am]
BILLING CODE 9110-04-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Parts 154 and 155

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 112

[Docket No. USCG—-2010-0592; EPA-HQ-
OPA-2010-0559]

RIN 1625—-AB49; 2050-AG63

Temporary Suspension of Certain Oil
Spill Response Time Requirements To
Support Deepwater Horizon Oil Spill of
National Significance (SONS)
Response

AGENCIES: Coast Guard, DHS, and
Environmental Protection Agency.

ACTION: Notice of no further regulatory
action and alternative arrangements.

SUMMARY: The Coast Guard and the
Environmental Protection Agency (EPA)
announce that we have considered the
comments, materials, and evidence
received in response to the joint
emergency temporary interim rule
issued on June 30, 2010, and do not
intend to take further regulatory action
regarding the rule. As such, the rule will
expire as scheduled on December 31,
2010. The Coast Guard and EPA also
provide notice of the alternative
arrangements under the National
Environmental Policy Act used for the
joint emergency temporary interim rule.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of dockets USCG-2010—
0592 and EPA-HQ-OPA-2010-0559
and are available online by going to
http://www.regulations.gov, inserting
USCG-2010-0592 or EPA-HQ-OPA-
2010-0559 in the “Keyword” box, and
then clicking “Search.” They are also
available for inspection or copying at
the Docket Management Facility (M-30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays; and EPA
Docket Center (EPA/DC), EPA West,
Room 3334, 1301 Constitution Avenue,
NW., Washington, DC 20460, Public
Reading Room, between 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the EPA Docket Center
Public Reading Room is 202-566—1744,
and the telephone number to make an

appointment to view the docket is 202—
566—-0276.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail:

Coast Guard: (Facilities) Mr. David
Condino, Ports and Facilities Division,
Coast Guard, telephone 202-372—-1145,
e-mail David.A.Condino@uscg.mil;
(Vessels) LCDR Ryan Allain, Office of
Vessel Activities, Coast Guard,
telephone 202-372-1226, e-mail
Ryan.D.Allain@uscg.mil. If you have
questions on viewing the USCG-2010-
0952 docket, call Renee V. Wright,
Program Manager, Docket Operations,
telephone 202—-366—-9826.

EPA: Troy Swackhammer, U.S.
Environmental Protection Agency,
telephone 202-564—1966, e-mail
swackhammer.j-troy@epa.gov.

SUPPLEMENTARY INFORMATION: On Aprﬂ
20, 2010, the Mobile Offshore Drilling
Unit (MODU) “Deepwater Horizon”
exploded and sank, causing an
unprecedented discharge of crude oil
into the Gulf of Mexico, which was
thereafter declared a “Spill of National
Significance” (SONS). On April 24,
2010, the Commandant of the Coast
Guard designated a Federal On-Scene
Coordinator (FOSC) to coordinate
Federal and State responses to the oil
spill.

On June 16, 2010, the FOSC for the
Deepwater Horizon SONS determined,
after consulting with appropriate
Federal and State agencies, that an
adequate number of available oil spill
response resources could not be
employed in a timely manner to recover
the oil released from the Deepwater
Horizon SONS. (Memorandum from
Rear Admiral J.A. Watson, FOSC BP
Deepwater Horizon Oil Spill, to
National Incident Command (June 16,
2010), available in the docket for this
rulemaking).

In response to the FOSC’s
determination, on June 30, 2010, the
Coast Guard and EPA issued a joint
emergency temporary interim rule
permitting oil spill removal
organizations (OSROs) and facilities and
vessels with oil spill response resources
to relocate those resources to the Gulf of
Mexico Deepwater Horizon SONSat the
FOSC’s request. 75 FR 37712. The rule
also confirmed that the FOSC for the
Deepwater Horizon SONS requested
that the Armed Forces relocate response
resources, in particular those of the
Navy, from their current locations
within the continental United States to
the Gulf of Mexico to aid in the
response to the Deepwater Horizon
SONS.

The Navy did relocate response
resources to the Deepwater Horizon
SONS. While many spare State and
privately owned resources had already
relocated to the Gulf of Mexico before
publication of the rule, no State or
private entity relocated response
resources to the SONS under the
provisions of the rule.

The Coast Guard and EPA also
requested comments on the rule, and
stated that we would consider those
comments and any other materials or
evidence received from the field on an
ongoing basis every thirty days to
determine if changes to the rule might
be necessary. The comment period
closed on August 16, 2010, with the
Coast Guard and EPA receiving 27
comments. We discuss those comments
below. Neither the Coast Guard nor EPA
has received comments since the close
of the comment period. Although the
rule will expire as scheduled on
December 31, 2010, Coast Guard and
EPA will continue to consider any new
or additional comments, material or
evidence related to the provisions of the
rule until that date. If we decide to make
changes to the rule before its expiration,
we will publish another joint notice, or
other appropriate document, in the
Federal Register.

For this emergency rulemaking, and
in accordance with Council On
Environmental Quality (CEQ)
Regulations Implementing the
Procedural Requirements of the
National Environmental Policy Act (40
CFR parts 1500-1508) and the National
Environmental Policy Act of 1969
(NEPA) (43 U.S.C. 4321-4370f), the
Coast Guard, with the assistance of EPA,
consulted with CEQ about alternative
arrangements pursuant to 40 CFR
1506.11. The Coast Guard, with the
assistance of EPA, continued to consult
with CEQ as well as with the National
Oceanic and Atmospheric
Administration (NOAA) and other key
authorities in order to determine
appropriate environmental impact
analysis. A discussion of these
consultations and determinations is
below in B. Alternative Arrangements
under NEPA. As stated above and
discussed in greater detail below, the
rule will expire as scheduled on
December 31, 2010, without changes.

A. Discussion of Comments

The Coast Guard and EPA received 8
letters containing 27 comments in
response to the request for comments on
the rule. Commenters included
individuals; an organization that
represents companies that own, operate
or charter tankers, ships, and other
merchant vessels engaged in domestic
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and international trade; an organization
representing State environmental and
health agencies; and a trade association
representing companies involved in all
aspects of the oil and natural gas
industry. We also received comments
from the Makah Tribal Council (MTC),
and joint comments from the Governor
of Washington and the Governor of
Oregon. The Coast Guard and EPA
responded directly in writing to MTC
and the Governors. Those comments
and responses, together with all other
public comments, are available in the
docket for this rulemaking. Also in the
docket is a summary of an in-person
communication that occurred on July 1,
2010, between Coast Guard personnel
and OSRO community representatives
regarding the rule. The in-person
communication touched on concerns
and questions about the substance of the
rule, as well as questions relating to
implementation of the rule. These
concerns and questions and Coast Guard
responsive comments are included in
the summary of the communication, and
are covered in the discussion below.
Several of the comments expressed
support for the Coast Guard and EPA
efforts to respond to the Deepwater
Horizon SONS, and we appreciate the
statements of support. Several other
comments provided opinions about the
causes and effects of the oil spill. The
Coast Guard and EPA appreciate these
commenters’ participation in this
rulemaking, however, such comments
are beyond the scope of this rulemaking
and are not addressed in this document.
The remaining comments addressed the
rule and are discussed by topic below.

1. Plan Holder Liability

Commenters were concerned about
plan holder liability for damages and
penalties if a spill occurred in their
original location after the plan holder
already contractually released its spill
response providers and equipment for
use in the response to the Deepwater
Horizon SONS. Commenters were also
concerned about liability under State
requirements as well as other penalties,
such as natural resource damages, under
other Federal and State law.

Response: The intent of the rule is to
make available more response resources
for use in responding to the Deepwater
Horizon SONS by relieving certain
Coast Guard and EPA regulatory
requirements. Through this rule, the
Coast Guard and EPA encouraged plan
holders to relieve their contracted-
OSROs of certain responsibilities in
order for those OSROs to be available to
aid in responding to the Deepwater
Horizon SONS. The Coast Guard and
EPA coordinated on the rule because

many oil spill response plans address
both Coast Guard and EPA oil spill
response requirements. The rule was not
meant to address all sources of potential
plan holder liability, including other
Federal requirements or State
requirements.

2. Oil Spill Response Resources Return
Time

Several comments noted concerns
about the return of assets to original
locations. One comment expressed
concern that the rule does not contain
a timetable for returning assets used in
response to the Deepwater Horizon
SONS. Other comments noted the
distances and travel time for response
assets from the West Coast, especially
for larger vessels, to deploy to the Gulf
in response to the Deepwater Horizon
SONS and to return to the assets’
original locations if needed to respond
to an oil spill in those locations.

Response: The rule does not address
return times for assets relocated in
support of the response to the
Deepwater Horizon SONS, because
under the rule such issues, including
the relative environmental impacts and
other risks and impacts of the FOSC
requesting and accepting offers for
specific response resources from
locations outside the Gulf of Mexico, are
coordinated at the local level with the
cognizant Captains of the Port (COTPs),
Regional Response Teams, and Area
Committees.

Additionally, in the letter to the
Governors of Washington and Oregon
dated September 3, 2010, (available in
the docket) the Coast Guard and EPA
specifically stated: “Any decision to
request or accept [deployment of
equipment or personnel that would
result in the loss of response capability
below worst case and maximum most
probable discharge response time
requirements in the Pacific Northwest]
will consider carefully the distances and
travel time from the West Coast to the
Gulf Coast spill.”

3. Adequate Coverage in Regions
Outside the Gulf of Mexico

Comments addressed concerns about
whether the Average Most Probable
Discharge and Small Discharge
standards in the rule provided adequate
coverage, especially for the West Coast
and Pacific Northwest, as well as delays
in an adequate number of response
resources responding to any oil spill
outside of the Gulf Region. One
comment noted that almost all new
response equipment manufactured/built
during the Deepwater Horizon SONS
will likely be purchased/deployed for
response to the Deepwater Horizon

SONS, further lengthening the time to
return other locations to full
preparedness levels under current
response plan standards.

Response: As discussed above, under
the rule, any decisions about equipment
and personnel deployment are
coordinated at the local level with the
cognizant COTPs, Regional Response
Teams, and Area Committees.
Additionally, the letter to the Governors
of Washington and Oregon stated that
Coast Guard and EPA will continue to
work in close coordination with state
and local governments, affected local
industries, Regional Response Teams
and Area Committees to maintain a
level of equipment able to best protect
all localities.

4. Regional Approach for Moving
Response Assets

Two comments suggested that the
Coast Guard and EPA develop a regional
approach rather than one nationwide
rule for moving response assets. The
comments encouraged developing
regional strategies to ensure sufficient
coverage remains in those regions before
moving oil spill response assets outside
of those regions. Another comment
specifically requested utilizing Regional
Response Teams for such a regional
approach.

Response: The Coast Guard and EPA
agree that the decision to actually move
response assets is best made at the local
and regional level. In order to allow
those local and regional decisions to be
made, however, this nationwide rule is
necessary to temporarily suspend
certain regulatory response time
requirements. As stated in the rule, the
Coast Guard and EPA coordinate and
consult with Regional Response Teams
and Area Committees, which include
State representatives, for such decisions.
Additionally, in a letter to the
Governors of Washington and Oregon,
the Coast Guard and EPA specifically
stated: “If there were to be a scenario in
which more response resources were
needed in the Gulf, we would work
closely with [state and local
governments and affected local
industries] and the Regional Response
Teams and Area Committees, to ensure
that we do not deploy equipment or
personnel that would result in the loss
of response capability below worst case
and maximum most probable discharge
response time requirements in the
Pacific Northwest.”

5. Plan Holders Included in the Decision
To Move Assets

At least one comment requested that
plan holders be included in any
discussion regarding movement of
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response assets to the Gulf or any future
Spill of National Significance.

Response: The rule only addresses
relocating assets in response to the
Deepwater Horizon SONS. The Coast
Guard and EPA agree that plan holders
should be included in discussions
regarding movement of response assets
in response to the Deepwater Horizon
SONS. That is why, as stated in the rule,
any such relocation of assets is done
only through coordination with the
cognizant COTPs and Regional
Response Teams and Area Committees,
which include oil spill response
community and plan holder
representatives.

6. State Consultation

One comment requested that Coast
Guard and EPA formally consult with
state environmental agencies prior to
approving the deployment of additional
equipment and personnel out of their
region that would result in the loss of
response capability below the federal
Maximum Most Probable Discharge
standards.

Response: As stated in the rule, States
are involved in any decisions about
equipment and personnel deployment.
The Coast Guard and EPA stated that we
coordinate and consult with Regional
Response Teams and Area Committees,
which include State representatives, for
such decisions. Additionally, in the
letter to the Governors of Washington
and Oregon, the Coast Guard and EPA
stated that we will continue to work in
close coordination with state and local
governments and affected local
industries.

7. Other Federal Laws and State and
Local Laws

Several comments noted that the rule
addresses only Coast Guard and EPA
requirements, but that plan holders are
also covered by other Federal regulatory
requirements as well as State and local
laws. One comment suggested revising
the rule to address other Federal
requirements as well as State and local
requirements. Another comment
suggested creating a permanent rule to
address all Federal and State response
standards for use in such emergency
situations. This comment suggested
working with States and Congress for a
legislatively established emergency
procedure for such situations.

Response: The Coast Guard and EPA
coordinated on the rule because many
oil spill response plans address both
Coast Guard and EPA oil spill response
requirements. The rule was not meant to
address all Federal requirements or
State requirements. In the rule, we

specifically stated that States are
authorized to establish oil spill response
standards more stringent than Coast
Guard and EPA, and Coast Guard and
EPA coordinate and consult with State
representatives, regarding
implementation of the rule. The rule
will expire on December 31, 2010. The
Coast Guard and EPA are considering
whether a permanent rule addressing
this issue is necessary, but would
initiate a separate rulemaking for any
such permanent rule.

8. Tribal Implications

The MTC disagreed with the finding
in the rule that the rule does not have
tribal implications under EO 13175
because tribal marine resources could be
significantly jeopardized by an
uncontained oil spill due to the
depletion of government and private oil
spill response assets in this region.

Response: In a letter to the MTC dated
August 24, 2010, (available in the
docket), the Coast Guard reaffirmed its
determination that the rule does not
have any tribal implications because the
rule does not require the movement of
any oil spill response resources away
from current locations. Additionally, the
letter noted that the MTC has been
appointed to the Northwest Area
Committee and will be part of any
decision on whether to relocate oil spill
response resources away from that
Committee’s area. EPA has also
reaffirmed, through a letter to the MTC
dated October 25, 2010, its
determination that the rule does not
have any tribal implications because the
rule does not require the movement of
any oil spill response resources away
from current locations.

9. Plan Holder Input Into the Rule

One commenter felt that plan holders
did not have sufficient input into the
development of the rule.

Response: The Coast Guard and EPA
note that the rule was issued as an
emergency rulemaking in response to
the exigent circumstances presented by
the Deepwater Horizon SONS. Plan
holders were given an opportunity to
comment on the rule during the
comment period. All comments,
materials and evidence received on the
rule are discussed above in this section.

B. Alternative Arrangements Under
NEPA

Coast Guard and DHS, with the
assistance of EPA, consulted with CEQ
pursuant to NEPA regulations found in
40 CFR 1506.11 to develop alternative
NEPA arrangements for implementation
of this rule. These alternative

arrangements, which take the place of
an Environmental Impact Statement,
provide that Coast Guard and DHS will
consider the potential for significant
impacts to the human environment from
this rule during implementation of the
rule. The Alternative Arrangements
were posted to the Deepwater Horizon
Web site (http://www.dhs.gov/xabout/
laws/gc 1283521666674.shtm) on July
13, 2010, and remain available to
interested parties at this Web site. The
Alternative Arrangements are also
available in the docket as indicated
under ADDRESSES above.

Under the alternative arrangements,
each COTP consults with the Area
Committee and pertinent Regional
Response Teams to determine what
assets may be made available to address
the SONS using the Area Contingency
Plans (ACP). Each ACP includes an
annex containing a Fish and Wildlife
and Sensitive Environments Plan
prepared in consultation with the U.S.
Fish and Wildlife Service and NOAA
and other interested natural resource
management agencies and parties
(including coastal zone management
agencies). The annex addresses fish and
wildlife resources and their habitat, and
other areas the Area Committee
recommends be considered sensitive
environments. The annex provides the
information and procedures to
immediately and effectively respond to
discharges that may adversely affect fish
and wildlife and their habitat and
sensitive environments. Determination
of the needed response resources
considers local and regional factors such
as environmental risks, logistic
limitations, and unique local or regional
circumstances.

The determination by each COTP
regarding available assets in the area
includes considering the development
of equipment relocation and backfilling
(i.e., cascade plans) which will expand
the interlocking response back up of the
various OSROs, and integrates military
resources which have previously been
kept independent of supporting the
civilian OSROs. The COTP also
considers available information on the
availability of current response
resources, particularly in areas with
large vessel traffic lanes, heavy vessel
traffic, oil refineries, oil storage and
pipeline facilities, seasonal risks
associated with weather, and trends
associated with weather, currents and
tides.
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Dated: December 2, 2010.
Robert Papp,
Admiral, U.S. Coast Guard, Commandant.
Lisa P. Jackson,
Administrator, U.S. Environmental Protection
Agency.
[FR Doc. 2010-32018 Filed 12—20-10; 8:45 am]
BILLING CODE 9110-04—P; 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 80

[EPA EPA-HQ-OAR-2005-0161; FRL-9241—
4]

RIN 2060-AQ31

Regulation of Fuels and Fuel
Additives: Modifications to Renewable
Fuel Standard Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final r ule.

SUMMARY: EPA is finalizing amendments
to certain of the Renewable Fuel
Standard program regulations that were
published on March 26, 2010, and that
took effect on July 1, 2010 (“the RFS2
regulations”). Following publication of
the RFS2 regulations, promulgated in
response to the requirements of the
Energy Independence and Security Act
of 2007, EPA discovered some technical

errors and areas within the final RFS2
regulations that could benefit from
clarification or modification. In a direct
final rule and parallel notice of
proposed rulemaking published on May
10, 2010, EPA included language to
amend the regulations to make the
appropriate corrections, clarifications,
and modifications. However, EPA
received adverse comment on a few
provisions in the direct final rule and,
on June 30, 2010, withdrew those
provisions prior to their effective date of
July 1, 2010. In today’s action, EPA is
addressing the comments received on
the portions of the direct final rule that
were withdrawn and is taking final
action regarding the withdrawn
provisions based on consideration of the
comments received.

DATES: This final rule is effective on
January 1, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OAR-2005-0161. All
documents in the docket are listed on
the http:://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are

generally available either electronically
through http://www.regulations.gov or
in hard copy at the Air and Radiation
Docket, ID No. EPA-HQ-OAR-2005—
0161, EPA West, Room 3334, 1301
Constitution Ave., NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the Air
and Radiation Docket is (202) 566—9744.

FOR FURTHER INFORMATION CONTACT:
Megan Brachtl, Compliance and
Innovative Strategies Division, Office of
Transportation and Air Quality (6405]),
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW., 20460;
telephone number: (202) 343-9473; fax
number: (202) 343-2802; e-mail
address: brachtl.megan@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this action apply to me?

Entities potentially affected by this
final rule include those involved with
the production, importation,
distribution, and sale of transportation
fuels, including gasoline and diesel fuel
and renewable fuels such as ethanol and
biodiesel. Regulated categories and
entities affected by this action include:

Category NAICS codes? SIC codesP Examples of potentially regulated parties
324110 2911 | Petroleum refiners, importers.
325193 2869 | Ethyl alcohol manufacturers.
325199 2869 | Other basic organic chemical manufacturers.
424690 5169 | Chemical and allied products merchant wholesalers.
424710 5171 | Petroleum bulk stations and terminals.
424720 5172 | Petroleum and petroleum products merchant wholesalers.
454319 5989 | Other fuel dealers.

aNorth American Industry Classification System (NAICS).
b Standard Industrial Classification (SIC) system code.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated by
this action. Other types of entities not
listed in the table could also be
regulated. To determine whether your
activities would be regulated by this
action, you should carefully examine
the applicability criteria of Part 80,
subpart M of title 40 of the Code of
Federal Regulations. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person in the FOR FURTHER
INFORMATION CONTACT section above.

I1. Renewable Fuel Standard (RFS2)
Program Amendments

EPA issued final regulations
implementing changes to the Renewable
Fuel Standard program required by
EISA on March 26, 2010, at 75 FR 14670
(“the RFS2 regulations”). Following
publication of the RFS2 regulations,
EPA discovered some technical errors
and areas that could benefit from
clarification or modification and, in
parallel proposed and direct final rules
published on May 10, 2010 (75 FR
26049, 75 FR 26026), included
amendments to the regulations to
correct these deficiencies. EPA received
adverse comment on a few of the
amendments and therefore, on June 30,

2010, withdrew the portions of the
direct final rule that were the subject of
adverse comment (75 FR 37733). The
withdrawn provisions consist of the
following:

—Certain of the amendments to
§80.1401, specifically those which
moved the definitions of “actual peak
capacity,” “baseline volume,” and
“permitted capacity” from
§80.1403(a), revised the definition of
“actual peak capacity” to clarify how
it is calculated, and revised the
definition of “permitted capacity” to
clarify the dates by which permits
used to establish a facility’s permitted
capacity must have been issued or
revised;
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—§80.1425, which clarified that RINs
generated after July 1, 2010, may only
be generated and transferred using the
EPA Moderated Transaction System
(EMTS) and will not be identified by
a 38-digit code, and that the value of
EEEEEEEE in a batch-RIN will be
determined by the number of gallon-
RINs generated for the batch;

—§80.1426(d)(1), §80.1426(f)(3)(iv),
and § 80.1426(f)(3)(v), which clarified
that a unique batch code in the RIN,
or its equivalent in EMTS, is used to
identify a batch of renewable fuel
from a given renewable fuel producer
or importer;

—Table 2 to §80.1426, which clarified
the extent to which renewable fuel
producers must use advanced
technologies in order for their fuel to
qualify for certain pathways identified
in Table 1 to §80.1426;

—§80.1426(f)(12), which clarified the
requirements for gas used for process
heat at a renewable fuel facility to be
considered biogas for purposes of
Table 1 to §80.1426;

—§80.1452(b), which clarified that RINs
must be generated in EMTS within
five business days of being assigned to
a batch of renewable fuel and clarified
the information required to be
submitted via EMTS for each batch of
renewable fuel produced or imported;
and,

—§80.1452(c), which clarified that
transactions involving RINs generated
on or after July 1, 2010, must be
conducted via EMTS within five
business days of a reportable event,
and clarified the meaning of the term
“reportable event” and the
information required to be submitted
via EMTS for each transaction
involving RINs generated on or after
July 1, 2010.

EPA published a parallel proposed rule
(75 FR 26049) on the same day as the
direct final rule (75 FR 26026). The
proposed rule invited comment on the
provisions of the direct final rule and
indicated that a second comment period
would not be offered on the proposal in
the event that portions of the direct final
rule were withdrawn in response to
adverse comment. In this action, we are
responding to the comments received on
the portions of the direct final rule that
were subsequently withdrawn, and we
are taking final action regarding the
withdrawn provisions based on
consideration of these comments. We
are also finalizing a minor amendment
to §80.1451(b)(1)(ii)(M) which was
described in the preamble to the direct
final rule and was included in the
accompanying regulations, but the
amendatory language prefacing the

regulation inadvertently omitted
reference to it. As a result, the Office of
the Federal Register did not codify the
amended regulation even though it was
included in the direct final rule. The
modification simply removes the words
“of renewable fuel” to make the
regulatory language consistent with
other entries in the subparagraph. We
received no adverse comment on this
proposed amendment, and we consider
it a non-substantive technical
correction.

A. Permitted Capacity for Renewable
Fuel Production Facilities

In the final RFS2 regulations, we
specified in § 80.1403(a)(1) that the
“baseline volume” of fuel that is exempt
from the 20 percent greenhouse gas
(GHG) reduction requirement at
grandfathered facilities described in
§§80.1403(c) and (d) would be
determined by their “permitted
capacity” or, if that could not be
determined, by their “actual peak
capacity.” In the registration provisions
at § 80.1450(b)(1)(v)(B), we identified
the permits that are relevant in
establishing “permitted capacity.”
Specifically, for facilities that
commenced construction on or before
December 19, 2007, the final RFS2
regulations stated that “permitted
capacity” is based on permits issued or
revised no later than December 19,
2007. For ethanol facilities that
commenced construction after
December 19, 2007, and on or before
December 31, 2009, and that are fired
with natural gas, biomass, or a
combination thereof, the RFS2
regulations stated that “permitted
capacity” is based on permits issued or
revised no later than December 31,
2009.

In the final RFS2 regulations, we did
not include in the definition of
“permitted capacity” references
identical to those placed in the
registration section to the latest issuance
dates of permits that could be used to
establish “permitted capacity.”
Therefore, in the direct final rule
published at 75 FR 26026 (May 10,
2010), EPA modified the definition of
“permitted capacity” to specify the same
dates for relevant permits as were
provided in the registration provisions
in the final RFS2 regulations. We
believed that such a revision would
improve the clarity of the regulations,
while not changing the substance of the
requirements.

However, we received adverse
comments during and after the comment
period expressing concern over the
modified definition of “permitted
capacity,” which commenters stated

posed “new constraints” on the
qualification of eligible fuel volumes
that could be exempt at grandfathered
facilities. One commenter described an
ethanol facility fired by natural gas, and
therefore potentially eligible for an
exemption from the 20 percent GHG
reduction requirement pursuant to
§80.1403(d), for which permits were
issued and construction completed prior
to December 31, 2009, and for which an
application for a permit revision seeking
an increase in permitted capacity was
submitted to the permitting authority in
2008. The commenter claimed that the
revised permit reflected the facility’s
original plant design, however the
permitting authority did not issue a
revised permit for the facility until
March 2010. According to the revised
definition of “permitted capacity” in the
regulations as amended by the direct
final rule and according to the original
registration requirements of the final
RFS2 regulations, permits issued or
revised after December 31, 2009, could
not be used to establish “permitted
capacity,” and therefore the additional
capacity in the revised permit could not
be included in the facility’s baseline
volume. The commenter explained that
many ethanol producers originally
applied for permits for their facilities
based on conservative initial production
volumes supported by their plant
designers’ emission guarantees, and that
after an initial period of operation,
performance testing, and fine tuning of
operations, they have found that they
could produce greater volumes. They
explained that many developers of
ethanol facilities, including their own,
sought to obtain construction permits
without going through EPA’s New
Source Review (NSR) program, and
were able to do so by obtaining
construction permits that specified less
than 100 tons per year of emissions even
though their facilities were capable of
emitting more and producing a
correspondingly greater volume of
renewable fuel. In May 2007, when EPA
changed to 250 tons per year the
emissions threshold that would trigger
NSR for ethanol production facilities,
these plants then found it in their
interest to seek increases in their
permitted capacity beyond that
specified in their earlier-issued permits,
since they could do so without
triggering NSR. The commenter argued
that ethanol facilities should be allowed
to use the capacity in such later-issued
permits, including their own March
2010 revised permit, to establish their
“permitted capacity” under RFS2.

We also received additional
comments after the close of the
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comment period from a collective group
of ethanol facilities in Illinois
referencing the initial commenter’s
comments that the cut-off dates in the
revised definition of “permitted
capacity” created restrictions for their
facilities that would prohibit them from
having the “inherent capacity” of their
facilities qualify for the grandfathering
exemption under RFS2. In addition, the
commenters referenced what they felt
was an inequitable allowance for
facilities located in states that did not
place production limits in their air
permits, who therefore were allowed to
use “actual peak capacity” (which is
based on actual production records?) to
establish their baseline volume exempt
from the 20 percent GHG reduction
requirement under RFS2. The
commenters further cited potential cost
effects if their full “inherent capacity”
was not allowed to be included in the
exempt baseline volume, such as the
additional costs associated with either
plant modifications (presumably needed
to qualify their non-exempt fuel as
meeting the 20 percent GHG reduction
requirement) or exporting the non-
exempt volume of fuel for consumption
outside of the United States.

The commenters proposed revised
language for the definition of “permitted
capacity” that would allow an extended
time frame for facilities to seek permit
modifications to reflect their “inherent
capacity.” They proposed that EPA
modify the final RFS2 regulations to
allow facilities to use as their baseline
volume the capacity limits in permits
issued by regulatory authorities which
were applied for within three years after
start-up of a new or expanded facility
(but not less than one year after the
effective date of the final rule) and
issued within not more than two years
thereafter. The commenters also stated
that many facilities had no notice of
EPA’s time limitation on those permits
in either the proposed or final RFS2 rule
(74 FR 24904, published May 26, 2009,
and 75 FR 14670, published March 26,
2010) and therefore had inadequate
notice to make appropriate plans to
apply for and obtain new permits within
the RFS2 deadlines. They further
expressed concern that the permit cut-
off date that restricts grandfathered
production capacity precedes the date of

1Pursuant to § 80.1403(a)(3)(i) in the RFS2
regulations issued March 26, 2010, “actual peak
capacity” is based on the last five calendar years
prior to 2008 for facilities qualifying under
§80.1403(c) unless no such capacity exists, in
which case it is based on any calendar year after
startup during the first three years of operation. For
facilities qualifying pursuant to § 80.1403(d),
“actual peak capacity” is based on any calendar year
after start-up during the first three years of
operation, as specified in § 80.1403(a)(3)(ii).

the proposed rule. They also cited a
statement made in the proposed RFS2
rule that EPA’s guiding principal is to
“allow production increases within a
plant’s inherent capacity” (74 FR 24904,
24926, May 26, 2009). One commenter
also referred to EPA’s RFS2 Summary
and Analysis of Comments, p. 3—139
(Pub. No. EPA-420-R-10-003, February
2010), in which, they state, EPA
assumed that permitted capacity would
likely reflect maximum inherent
capacity. The commenter said that such
an assumption would be valid for some
situations, but not valid for others,
especially with the limitations EPA
intended to place on the date of permits
that could be used to establish
“permitted capacity.”

The Energy Independence and
Security Act of 2007 (EISA or “the Act”)
provides that the 20 percent GHG
reduction requirement applies to “new
facilities” that commence construction
after the date of enactment. It also
provides that “for calendar years 2008
and 2009, any ethanol plant that is fired
with natural gas, biomass, or any
combination thereof is deemed to be in
compliance with [the] 20 percent
reduction requirement * * *”In the
proposed RFS2 rule we noted that the
term “new facility” is not defined in
EISA and, therefore, that EPA would
need to interpret the term in the context
of the RFS2 regulations. We also noted
ambiguity in the statutory section
related to ethanol facilities that
commenced construction in 2008 and
2009 and that are fired with natural gas
or biomass, in that the Act was not clear
as to whether these facilities should be
“deemed compliant” with the 20 percent
GHG reduction requirement for only the
two years specified, or indefinitely. For
both types of facilities, we believe the
approach we are finalizing in this rule
provides an appropriate method of
implementing statutory requirements
that is consistent with the text and
objectives of the statute, while also
leading to a workable program.

First, with respect to “deemed
compliant” ethanol facilities fired with
natural gas or biomass for which
construction commenced after
enactment of EISA but on or before
December 31, 2009, we believe, as
discussed in the proposed RFS2 rule,
that Congress could have intended that
these facilities are only “deemed
compliant” for those two years or for a
longer or indefinite time period
(assuming they continued to be fired
with natural gas or biomass). The
ambiguity can be seen through a
comparison of the first sentence of EISA
Section 210(a) and the second sentence.
The first sentence provides that “for

calendar year 2008, transportation fuel
sold or introduced into commerce in the
United States” that is produced by
facilities that commenced construction
after the date of enactment of EISA must
meet the 20 percent GHG reduction
requirement. This sentence is very
specific, applying directly to
“transportation fuel” that is “sold or
introduced into commerce” in 2008. The
second sentence in this section does not
specifically refer to fuel, but instead
refers to “any ethanol plant that is fired
with natural gas, biomass, or any
combination thereof” and provides that
such facilities are “deemed compliant”
with the 20 percent GHG reduction
requirements of the Act. The sentence is
introduced by the words “[f]or 2008 and
2009.” Since fuel from facilities that
commenced construction prior to the
date of enactment is already exempt
from the 20 percent GHG reduction
requirement by virtue of CAA Section
211(0)(2)(A)(i), the “deemed compliant”
provision in the second sentence of
EISA 210(a) clearly applies to ethanol
facilities that commenced construction
after that date.

We believe the scope of the
exemption is ambiguous, however,
because Congress did not specifically
refer to fuel sold in specified years in
the second sentence, as they did in the
first sentence, but instead referred to
“ethanol plants.” Because of this
construct, it is unclear exactly what fuel
should be covered by the exemption.
EPA identified two general approaches
to interpreting this provision in its
proposed rule: Either interpreting it to
provide a limited two year exemption,
or interpreting it to provide an
exemption for fuel produced by
qualifying facilities that would be of
equal duration to the exemption
provided in CAA Section 211(0)(2)(i) for
fuel from facilities that commenced
construction prior to EISA enactment.
We reasoned that it would be a harsh
result for investors in these new
facilities, and generally inconsistent
with the energy independence goals of
EISA, to interpret the Act such that
these facilities would only be
guaranteed two years of participation in
the RFS2 program. Therefore in our
final RFS2 regulations we provided an
indefinite exemption from the 20
percent GHG reduction requirement for
their baseline volumes (determined
through either “permitted capacity” or,
if “permitted capacity” cannot be
determined, “actual peak capacity”)
provided that they continue to be fired
by natural gas, biomass, or a
combination thereof.

Contrary to the commenters’
assertions, nothing in EISA suggests that
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these “deemed compliant” facilities
should be allowed to continually
expand their production beyond levels
achieved in 2008 and 2009 simply
because they could do so without
additional physical construction.
Rather, the approach EPA has adopted
of seeking to limit the exempt volume
at these grandfathered facilities to that
which was lawfully allowed in
applicable permits issued no later than
December 31, 2009, is fully consistent
with the statutory references to 2008
and 2009.

We believe it is consistent with the
statutory text to limit the grandfathered
production from “deemed compliant”
facilities to the maximum volume
allowed under applicable permits in the
2008 to 2009 timeframe. We also believe
that this approach is supported by the
same policy considerations, discussed
below, that have led us to a similar
approach for facilities that commenced
construction prior to EISA enactment.
We have only deviated from this
concept with respect to those “deemed
compliant” facilities for which capacity
cannot be determined by reference to
applicable permits. Those facilities,
some of which may not have been
operational in the 2008 to 2009
timeframe, by necessity are allowed to
establish their baseline volume by
reference to actual production levels
(“actual peak capacity”) within a
specified time period after they
commence operations. For both
“deemed compliant” facilities and
facilities that commenced construction
prior to EISA enactment, we believe that
allowing facilities to establish their
baseline volume by actual production
for any calendar year within the first
three years of operation is appropriate
because it allows a reasonable amount
of time to correct possible production
launch problems. This is an exception
to the general rule, and is allowed only
if permit limits are not available to
establish baseline volume.

While there may be instances, as
suggested by commenters, in which
facilities that use “actual peak capacity”
to establish their baseline volume could
come closer to obtaining an exemption
for what the owner may consider their
“inherent capacity” than those
establishing their baseline volume
through permit limits, EPA notes that
this need not always be the case. For
example, some plants, whose baseline
volume is established through “actual
peak capacity” because they do not have
a capacity stated on a permit, may not,
due to certain start-up problems or
market conditions, actually produce up
to their projected or potential capacity
during the first three years of operation.

Nonetheless, they are required under
the final RFS2 regulations to use the
maximum annual production during
these first three years of operation to
establish their baseline volume.2? On the
other hand, some plants that applied for
permits reflecting a certain “permitted
capacity” that may have been based on
their facility’s projected maximum
capacity, but who in practice may not be
able to achieve this capacity or do not
do so for some period of time due to
market conditions, are allowed under
the final RFS2 regulations to use this
higher “permitted capacity” to establish
their baseline volume. In these
scenarios, baseline volume established
through “permitted capacity” may be
greater than the baseline volume that
could be achieved by a comparable
facility by reference to actual
production during the first three years
of operation. Thus, while it is true that
“permitted capacity” does not always
reflect potential capacity, “actual peak
capacity” also does not necessarily
reflect a facility’s potential capacity, as
demonstrated in our examples above.
Therefore, we disagree with the
commenters’ statement that facilities
using “actual peak capacity” to establish
their baseline volume have an unfair
advantage over facilities that must use
their “permitted capacity” to establish
their baseline volume.

With respect to facilities that
commenced construction before the date
of enactment of EISA, commenters also
state that EPA should interpret the EISA
grandfathering provisions to allow
volumes from such facilities to be
exempt up to the maximum of their
“inherent capacity.” The statute does not
use the term “inherent capacity,” and
instead applies the 20 percent GHG
reduction requirement to “new facilities
that commence construction” after the
date of enactment. In the RFS2
rulemaking, EPA addressed the issue of
how to implement this grandfathering
provision by defining both the facilities
and their production volumes that
would be grandfathered, and
considering all other production
volumes to be subject to the 20 percent
GHG reduction threshold. EPA
identified the grandfathered volumes in
two steps. First, EPA identified the
facilities that could be considered
available for grandfathering by using
definitions of “facility” and “commence
construction” that were similar but not
identical to those used in EPA’s

2We note that while some air permits may not
contain restrictions on plant capacity, most contain
restrictions on emission rates, fuel consumption,
throughputs, and sizes of vessels. Thus, there are
some limitations on capacity that are related to
restrictions on these parameters in the air permit.

stationary source Prevention of
Significant Deterioration (PSD)
permitting program. After identifying
these facilities, EPA followed a second
step to identify what volumes at those
facilities would be grandfathered. In this
final rulemaking, EPA is addressing the
same issue of what volume should be
grandfathered as we did for the final
RFS2 rulemaking.

EPA rejected the approach of
determining that any and all volumes
produced at qualifying facilities should
be considered grandfathered. EPA also
rejected the approach specified in the
NPRM of requiring facilities to report on
expenses for replacements, additions,
and repairs so that EPA could determine
on a case-by-case basis if such activities
warranted considering the facility as
effectively “new” for purposes of the
grandfathering provisions. Instead, EPA
chose an approach that extends an
indefinite exemption to baseline
volumes at qualifying facilities, and
defines the grandfathered volume by
reference to “permitted capacity”
contained in air permits that govern the
operation of a facility at the time of the
statutory deadline. If such capacity is
not stipulated in the permit, then the
baseline is established by “actual peak
capacity” achieved within either the last
five calendar years prior to 2008 or, if
the plant is not yet in operation, the first
three years after start-up. The “permitted
capacity” or the actual operations
history of the plant would define a
baseline volume, and increases above
105 percent of this volume would be
considered production by a new facility.
These criteria are objective and their use
avoids the case-by-case decision-making
that would be required if less objective
criteria were applied.

In this rulemaking, EPA proposed to
clarify but not change this approach,
and commenters have suggested that
EPA now change the approach
substantially. EPA rejects this request
for a change in approach for many of the
same reasons given in the preamble to
the final RFS2 regulations.

First, EPA notes that the statute does
not define the terms “new facility” or
“commence construction,” providing
EPA discretion to interpret these terms
in a reasonable fashion that promotes
the goals of the statute. EPA notes that
there were no objections to how EPA
defined the universe of facilities that
can produce grandfathered renewable
fuel in the proposed RFS2 regulations.
Rather, commenters raised issues
regarding what volumes and years of
production from these facilities (and
from any modifications or expansions to
the facilities) should be considered
grandfathered. The only issue raised in
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the current set of comments, however, is
the extent to which volumes above
those allowed at the time of the
statutory deadlines should be
grandfathered.

As in the RFS2 rulemaking, EPA is
faced with two basic approaches. The
first approach is raised by commenters
who suggest applying the concept of
“maximum capacity” or “inherent
capacity” on a case-by-case basis. Some
commenters have suggested this could
be limited in time to a set number of
years in the future. Under this approach,
EPA would evaluate each permit
revision that occurs and would need to
determine if the changes undertaken
were within the “inherent capacity” of a
qualifying facility. If they were not, the
volumes would be considered produced
by a new facility for which construction
commenced after the statutory deadline.

EPA does not agree that this is either
a required or an appropriate approach.
EISA does not define the phrase “new
facilities that commence construction,”
nor does it refer to or require that EPA
follow the approach suggested by the
commenters. As was the case in the
proposed and final RFS2 rules, EPA is
concerned about the lack of objectivity
and concreteness in applying a concept
such as “inherent capacity.” There is no
clear or concrete meaning to this term.
In practice, renewable fuel facilities can
and do evolve over time. A facility and
its operations are typically in a constant
state of flux to address changing
circumstances and to optimize
production under those circumstances.
These changing circumstances can
involve a full range of activities that
may include changes in equipment or
operations, with any of these changes
ranging from minor to major. Once one
aspect of facility design or operation
that constrains capacity is optimized,
another aspect becomes the constraining
factor. This process, which can include
what is often referred to as
debottlenecking, is iterative and can
continue indefinitely. Thus the terms
“inherent capacity,” “nameplate
capacity,” and “design capacity” have
meaning only in a general or broad
sense. EPA does not believe it could
develop criteria that would fairly and
objectively define these terms. Without
such criteria, the case-by-case analysis
to implement such an approach would
be difficult to accomplish in a fair and
consistent manner, thus making such an
approach undesirable. Instead, EPA’s
approach is definitive, allowing in all
cases 105 percent of “permitted
capacity” or, if permit limits are not
available, 105 percent of “actual peak
capacity” to establish baseline volumes.
The 105 percent factor allows a

consistent and definitive allowance
beyond “permitted capacity” or “actual
peak capacity” measures. As stated in
the preamble to the final RFS2 rule, it
provides an allowance for
debottlenecking and minor changes that
may be brought about by normal
maintenance that is consistent with the
proper operation of a facility, while
being sufficiently small so as to not
encourage plant expansions that are
unrelated to debottlenecking and
normal maintenance procedures (75 FR
14670, 14689, March 26, 2010). EPA
believes that such an allowance is
consistent with the concept of applying
the 20 percent GHG reduction
requirement to “new facilities that
commence construction” after EISA,
while not also introducing a difficult
case-by-case implementation approach
to the rules as suggested by the
commenters.

Under the approach taken in the final
RFS2 rule and clarified in the direct
final rule, future changes in production
above 105 percent of the baseline
volume would be treated as production
by a new facility that commenced
construction after the statutory
deadline. Typically the increase in
production, whether caused by a permit
change or otherwise, would be the result
of changes made in order to increase
production, whether physical changes
in equipment or changes in operation.
These changes would make the plant
different in a way that would allow it to
produce more renewable fuel.
Implementation of these changes would
be considered construction, whether it
is from a process of physical
construction, physical replacement,
change in operation, redesign, or
reconfiguration. EPA broadly interprets
the terms “new” and “construction” in
the final RFS2 rule to encompass the
kinds of changes typically taken to
increase production.

EPA recognizes that the approach we
have taken in the final RFS2 rule
encompasses a broad variety of
physical, operational, and other
efficiency changes. EPA favors its
approach because it gives reasonable
meaning to the terms in EISA in a way
that provides clear and objective
criteria, and it avoids the problems and
complexities noted above with the case-
by-case approach that tries to
implement an “inherent capacity”
criterion. It is also a reasonable way to
further the goals of the grandfathering
provision and for evaluating future
increases in production.

By arguing that the “inherent
capacity” of a plant built before
enactment must be grandfathered
regardless of permit limitations on the

date of enactment, commenters seem to
be equating the term “construction” in
the statute with “physical construction.”
Their rationale is that if the increased
volumes are not derived from new
physical construction of a facility after
the date of enactment, then any and all
fuel from that grandfathered facility
must be covered by the exemption.
However, the term “construction” is not
defined in EISA and need not be viewed
in this manner. For example, Congress
defined the term “construction” in CAA
section 169(2) for the PSD program to
include “modifications” as defined in
CAA section 111(a)(4). That term is
defined in the statute to include “any
change in, or change in the method of
operation of, a stationary source which
increases the amount of any air
pollutant emitted by such source or
which results in the emission of any air
pollutant not previously emitted.” The
definition of “commence construction”
adopted in the final RFS2 regulations
specifically incorporates by reference
the definition of “begin actual
construction” from the PSD regulations,
where the term “construction” is defined
as “any physical change or change in the
method of operation * * * that would
result in a change in emissions.” (See 40
CFR 80. 1403(a)(4), 52.21(b)(1) and
53.21(b)(8).) EPA’s treatment of post-
enactment “construction” under the
final RFS2 regulations to include
operational modifications leading to the
production of additional renewable fuel
is therefore comparable to the approach
adopted by Congress in the PSD
program with respect to modifications
that may lead to increased emissions.
The approach EPA adopted in the
final RFS2 rule, and which we reaffirm
today, reasonably promotes the goals of
this statutory provision. EPA’s analysis
as part of the RFS2 rulemaking showed
that the aggregate volumes of
grandfathered ethanol for the entire
industry would be approximately 15
billion gallons (74 FR 24904, 24925,
May 26, 2009). Given the volume
mandates and GHG reduction
thresholds for the other three categories
of renewable fuel (advanced biofuel,
biomass-based diesel, and cellulosic
biofuel), 15 billion gallons is (by
coincidence) approximately the
maximum amount of grandfathered
ethanol that could be used in the RFS2
program for compliance purposes.? In
addition, EISA provides a considerable
benefit to facilities claiming exemption
from the 20 percent GHG reduction
threshold. Such an exemption is not

3Table 1.1.1 from “Renewable Fuel Standard
Program (RFS2) Regulatory Impact Analysis” (EPA—
420-R-10-006); February 2010.
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provided to similar facilities for which
construction commences after the
statutory deadlines. The exemption
reasonably preserves the investment
decisions of owners made prior to the
time of enactment of EISA. Those
investment decisions were clearly based
on the practices of the facilities
constructed on or before the statutory
deadlines, including any permit-related
constraints in existence at the time. Any
future increases in production based on
future permit changes could generally
be an enhancement to the value of the
facility and would be based on future
decisions, not investment decisions
made prior to enactment of EISA.

We acknowledge the statement we
made in the proposal for the RFS2
regulations, referenced by one of the
commenters, that “our guiding
philosophy of protecting historical
business investments that were made to
comply with the provisions of RFS1 are
realized by allowing production
increases within a facility’s inherent
capacity,” (74 FR 24904, 24926, May 26,
2009). We need to point out, however,
that the statement was made in the
context of soliciting comment on
allowing a 10 percent tolerance level
above “permitted capacity” and, as
noted above, we proposed that
“permitted capacity” would be
ascertained at the time of facility
registration. The 10 percent allowance
was, therefore, proposed for comment as
a straightforward and readily-
implementable mechanism to reflect in
grandfathered volumes as much of a
plant’s “inherent capacity” as practical
while avoiding case-by-case assessments
into the future indefinitely. In the same
paragraph in the proposal, we further
state that “at the same time, the
alternative of requiring compliance with
the 20% GHG reduction requirement for
increases in volume above 10% over the
baseline volume, [sic] would place new
volumes from grandfathered facilities on
a level playing field with product from
new grass roots facilities. We believe
that a level playing field for new
investments is fair and consistent with
the provisions of EISA,” (74 FR 24904,
24926, May 26, 2009).

Based on comments received on the
RFS2 proposed rule, we decided to
reject the 10 percent tolerance and “to
interpret the exemption of the baseline
volume of renewable fuel from the 20
percent GHG reduction requirement as
extending indefinitely.” We noted that
any tolerance provided could, therefore,
“be present in the marketplace for a
considerable time period.” Furthermore,
we also stated that “increases in volume
of 10 percent or greater could be the
result of modifications other than

debottlenecking,” and instead adopted a
5 percent tolerance level (75 FR 14670,
14689, March 26, 2010). We believe that
these statements from the preamble to
the RFS2 final rule are consistent with
the arguments we have set forth above.

We disagree with the commenters’
statement that facilities had inadequate
notice of the time limitations for permits
that could be used to establish baseline
volume that is exempt from the 20
percent GHG reduction requirement.
The preamble to the proposed rule
stated that “the facility registration
process * * * would be used to define
the baseline volume for individual
facilities. Owners and operators would
submit information substantiating the
nameplate capacity of the plant, as well
as historical annual peak capacity if
such is greater than nameplate
capacity,” (74 FR 24904, 24926, May 26,
2009). In the proposal, nameplate
capacity was defined in terms of
permitted capacity. Furthermore, in
discussing the facility registration
process, the preamble stated that “in
order to determine what production
volumes would be grandfathered and
thus deemed to be in compliance with
the 20% GHG threshold, we would
require * * * information necessary to
establish [a facility’s] renewable fuel
baseline volume * * *” (74 FR 24904,
24942, May 26, 2009). These
discussions made it clear that the
baseline volume would be determined
in the registration process, and they did
not indicate that making such
determinations would be an ongoing
process into the future. Under the RFS2
proposal, registration was to occur by
January 1, 2010, or 60 days prior to
commencement of production,
whichever was later. The January 1,
2010, proposal date for the submission
of permits to establish baseline volume
with registration materials is fully
consistent with the provision in the
final rule that permits used to establish
“permitted capacity” for “deemed
compliant” facilities must have been
issued no later than December 31, 2009,
and for other grandfathered facilities by
December 19, 2007. While the proposal
would have allowed grandfathered
facilities that commenced production
after January 1, 2010, additional time to
submit their registration materials, the
preamble discussion did not suggest
that this would afford them the
opportunity to use permits issued after
the relevant time periods referenced in
EISA for purposes of establishing
baseline volume. In addition, in
describing EPA’s basic proposal, EPA
explained that, for facilities that
commenced construction prior to EISA

enactment, volumes greater than
baseline volume “which may typically
be due to expansions of the facility
which occur after December 19, 2007,
would be subject to the 20% GHG
reduction requirement in order for the
facility to generate RINs for the
incremental expanded volume. The
increased volume would be considered
as if produced from a ‘new facility’
which commenced construction after
December 19, 2007.” EPA believes that
these preamble statements provided
adequate notice to the regulated
community that EPA was considering
limitations on the dates of permits that
could be used to establish baseline
volume, and also believes that
commenters were reasonably apprised
based on the discussion of dates in the
preamble and the dates referenced in
the statute that the permit cut-off dates
ultimately selected for this purpose
were under consideration.

As stated previously, the definition of
“permitted capacity” in the direct final
rule was revised to include the same
permit cut-off dates referenced in the
existing unamended registration section
in the final RFS2 regulations. The direct
final rule would not have established
these cut-off dates as new requirements,
but would merely have provided clarity
to the existing regulations by placing
references to permit dates in the
definition of “permitted capacity” that
are comparable to those that already
existed in § 80.1450(b)(1)(v)(B).
Commenters clearly had notice of these
permit cut-off dates in commenting on
the direct final rule, and brought their
concerns to EPA’s attention in the
context of this rulemaking. EPA has
considered these comments and has
decided not to revise the regulations in
the manner they have proposed, but
instead, for all of the reasons discussed
above, to finalize in this rule the same
definition of “permitted capacity” that
was included in the direct final rule and
parallel proposal.

EPA is also finalizing the
amendments included in the direct final
rule and parallel proposal that we did
not receive adverse comment on, but
that were tied to the revised definition
of “permitted capacity” and therefore
were also withdrawn in the June 30,
2010, notice (75 FR 37733). These
related amendments move the
definitions of “actual peak capacity,”
“baseline volume,” and “permitted
capacity” from their original locations at
§80.1403(a) to § 80.1401 in order to
consolidate them with other definitions
used in 40 CFR part 80, subpart M. They
revise the definition of “actual peak
capacity” to clarify that actual peak
capacity for facilities that commenced
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construction prior to December 19,
2007, but that did not have at least one
calendar year of actual production prior
to 2008, should be based on any
calendar year after startup during the
first three years of operation. They also
clarify that for facilities that commenced
construction after December 19, 2007,
but before January 1, 2010, that are fired
with natural gas, biomass, or a
combination thereof, “actual peak
capacity” is based on any calendar year
after startup during the first three years
of operation. These amendments, which
are closely tied to changes to the
definition of “permitted capacity” that
we are finalizing today, are also being
finalized as they were proposed at 75 FR
26049 (May 10, 2010).

B. Treatment of Renewable
Identification Numbers

In order to facilitate the transition
from RFS1 to RFS2, many of the final
RFS2 regulations clarified the
differences between how Renewable
Identification Numbers (RINs) are
treated under each program. However,
in the final RFS2 rule, the section on
product transfer documents (PTD)
requirements was not clear about the
information that must be on PTDs for
RINs under the RFS2 program, and we
issued several amendments to §80.1453
in the direct final rule to clarify the PTD
requirements under RFS2. We did not
receive any adverse comment on these
amendments.

In conjunction with the amendments
to §80.1453, we proposed amendments
to §80.1425, which provides a
description of the 38-digit RIN. The
amendments were meant to clarify that
RINs generated under RFS2 are not
identified by a 38-digit code, but rather
that most of the information contained
within the RFS1 38-digit code is entered
and made available in the EPA
Moderated Transaction System (EMTS)
as separate data elements. We also
proposed amendments to
§80.1426(d)(1), (H(3)(iv), and (f)(3)(v) to
clarify that either the batch (BBBBB)
component of the RIN or its EMTS-
equivalent can be used to identify a
particular batch of renewable fuel.

We received adverse comment from
several parties on the proposed
amendments to § 80.1425, who took
issue with the elimination in EMTS of
the SSSSSSSS and EEEEEEE
components (start and end numbers) of
the RFS1 38-digit RIN. The commenters
expressed concern that the 38-digit code
was being abandoned and claimed this
proposed change would impact a
regulated party’s right and ability to
maintain an independent accounting of
their RINs at a unit (gallon-RIN) level.

They also claimed that without this
information, attempts to manage RIN
transactions would be problematic for
the regulated community. Furthermore,
the commenters stated that they saw no
steps taken in the rulemaking process
that would have notified industry of
EPA’s intent to move away from the 38-
digit RIN.

In the preamble to the RFS2 NPRM,
we outlined the concept for EMTS and
described the circumstances
experienced under the RFS1 program
that led us to conclude that such a
system would be necessary and
preferable to the RFS1 approach to RIN
generation and transaction. We stated
that “in implementing RFS1, we found
that the 38-digit standardized RINs have
proven confusing to many parties in the
distribution chain. Parties have made
various errors in generating and using
RINs. * * * We have also seen incorrect
numbering of volume start and end
codes,” (74 FR 24974). In the preamble
to the NPRM, we also acknowledged
that “once an error is made within a
RIN, the error propagates throughout the
distribution system. Correcting an error
can require significant time and
resources and involve many steps,” (74
FR 24974). Finally, we noted that
“incorrect RINs are invalid RINs. If
parties in the distribution system cannot
track down and correct the error made
by one of them in a timely manner, then
all downstream parties that trade the
invalid RIN will be in violation. Because
RINSs are the basic unit of compliance
for the RFS1 program, it is important
that parties have confidence when
generating and using them,” (74 FR
24974).

We proposed and finalized EMTS in
the RFS2 rulemaking process as the
solution to address most, if not all, of
these issues, and to handle the
increasingly complex RIN generation
and transaction requirements under
RFS2 due to the increased volume
mandates and four categories of
renewable fuel. While the commenters
are correct that EMTS does not employ
the 38-digit RIN as it was originally
conceived for the RFS1 program, the
system is designed to allow users to
transact RINs in a generic way while
still maintaining the ability to know any
individual RIN’s source at a company
and facility level. We described this
change in the preambles to both the
proposed and final RFS2 regulations.
(See 74 FR 24975 and 75 FR 14733.)
Specifically, in the preamble to the final
RFS2 regulations, we stated, “one major
advantage of EMTS * * * is that the
system will simplify trading by allowing
RINs to be traded generically. Only
some specifying information will be

needed to trade RINs, such as RIN
quantity, fuel type, RIN assignment, RIN
year, RIN price or price per gallon.

* * * The actual items of transactional
information covered under RFS2 are
very similar to those reported under
RFS1,” (75 FR 14733).

Indeed, all major components of the
RIN as conceived under the RFS1
program are used in EMTS with the
exception of the “S” and “E” starting and
ending RIN values. The S and E
components of the 38-digit RIN served
two purposes under RFS1. One was to
determine the number of gallon-RINs
contained in a batch-RIN segment,
calculated by subtracting the ending
RIN value from the starting RIN value.
The second use was to ensure that the
number of gallon-RINs represented by a
batch-RIN did not grow or decrease as
it was passed from buyer to seller, in
many cases multiple times. As noted
above, under RFS1, an overlap or
duplication of S and E codes between
transactions was an indication that
something had gone wrong during the
exchange of RIN information.

Under RFS2, EMTS performs
transactions of individual RINs (the
RFS1 equivalent of gallon-RINs) with a
simple reference to RIN quantity, and
the system does not use S and E
components. Being a closed system,
there is no opportunity for a RIN owner
to purposefully or accidentally increase
or decrease the number of RINs
originally associated with a batch of
renewable fuel. The original RIN
quantity may be subdivided into smaller
parts as the RINs and renewable fuel are
transferred from one party to another,
but EMTS accounts for the original total
number of RINs at all times. This feature
allows EMTS to manage RIN quantities
without the need for S and E
components.

We believe that the comment we
received suggesting that a regulated
party’s right and ability to maintain an
independent accounting of their RINs at
a unit level would be negatively affected
by eliminating the use of the 38-digit
RIN is unfounded. In the preambles to
both the proposed and final RFS2 rules,
we discussed the fact that, like under
the RFS1 program, there is no “good
faith” provision with respect to RIN
ownership. To help companies manage
their RINs in such a “buyer beware”
environment, we proposed and finalized
that a RIN purchaser can accept or reject
RINs from specific RIN generators or
from classes of RIN generators (74 FR
24975, 75 FR 14733). In practice, this
allowance has translated into a function
within EMTS that allows a RIN account
holder to block RINs generated by
specific companies and/or facilities.
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EMTS now also allows a RIN transferee
to review details of RINs offered by a
transferor, such as the RIN generators’
company and facility ID numbers, prior
to accepting or rejecting the transaction.
In this way, a RIN account holder can
protect himself or herself from being
transferred RINs generated by a
company with whom the RIN account
holder chooses not to do business, even
if indirectly. There is also a function
within EMTS that allows a RIN account
holder to transact unique, as opposed to
generic, RINs. Unique RINs carry
specific information related to the RIN
generator, date of production, and batch
number. As discussed above, EMTS is a
closed system, and the total number of
RINs associated with a particular batch
of renewable fuel cannot increase or
decrease even as the RINs are
subdivided and transferred to multiple
RIN owners. This fundamental
characteristic of EMTS, together with
the added features of being able to block
certain RINs and trade unique ones,
enhances the ability of any RIN account
holder to protect their interests.

As for the commenters’ concerns that
they were not notified of EPA’s intent to
move away from the 38-digit RIN during
the RFS2 rulemaking process, EPA
disagrees. As discussed above, EPA
introduced the concept and basic
functionality of EMTS in the preamble
to the RFS2 NPRM (74 FR 24904) and
development of the new system
commenced shortly thereafter. The
process of development and testing was
conducted openly and with significant
stakeholder input and participation,
including direct involvement by at least
one of the commenters. A number of
workshops, webinars and discussions
were held throughout the period
between publication of the NPRM and
issuance of the final RFS2 regulations.
In addition, presentation materials,
users’ guides, data schema, data
templates, and tutorials were offered for
interested parties to understand and
provide input on system design and
development. Based on this input, EPA
was able to successfully deploy EMTS
on July 1, 2010, concurrent with the
RFS2 regulations taking effect.

We believe that the transition from
the 38-digit RIN under RFS1 to the
generic RIN under RFS2 allows for
greater system flexibility and integrity,
while maintaining the detailed RIN
information necessary for regulated
parties to perform independent checks
on RINs they generate, receive, and
transfer. In addition, we believe that the
information presented throughout the
rulemaking process for RFS2 adequately
and transparently prepared regulated
parties for the transition to EMTS. For

these reasons, we are finalizing the
amendment to the introductory text to
§80.1425 as it was set forth in the May
10, 2010, direct final rule and parallel
proposal (75 FR 26026, 75 FR 26049).
Specifically, we are amending the text
to clarify that RINs generated after July
1, 2010, may only be generated and
transferred using EMTS and will not be
identified by a 38-digit code. We are
also amending § 80.1425(i) to simply
clarify that the value of EEEEEEEE is a
number representing the last gallon-RIN
associated with a volume of renewable
fuel.

In addition to the proposed
amendments to § 80.1425, we also
proposed amendments to
§80.1426(d)(1), (H)(3)(iv), and (f)(3)(v) to
clarify that either the batch (BBBBB)
component in the RIN or its EMTS-
equivalent would be used to identify a
particular batch of renewable fuel. A
commenter stated that the phrase “or its
equivalent in EMTS” when referring to
batch-identifying information in EMTS
is not clearly defined, and they
expressed concern that this language
would limit regulated companies from
properly certifying their data and would
inhibit the ability of accountants to
attest to their clients’ data. The
commenter also requested that the
language be clarified so that regulated
parties can certify their data and
accountants can reasonably rely on it.

Under RFS1, the BBBBB code was a
unique user-specified value that could
only contain numbers and had to
contain five digits. The requirement to
assign a “unique” batch number allowed
the regulated community and EPA to
determine which RINs were associated
with each volume of renewable fuel,
and it prevented double-counting by
requiring renewable fuel producers or
importers to generate one, and only one,
RIN for each volume of renewable fuel.
Because it could represent up to one
calendar month’s worth of renewable
fuel production (or importation) and up
to 99,999,999 gallons, RIN generators
frequently generated 12 batches in a
calendar year, one for each month. In
EMTS, the batch number is a unique
user-specified value that can contain up
to 20 alphanumeric or other characters.
It is a field required for RIN generation
and a RIN owner may view the batch
number associated with any RIN in their
possession. We believe that the larger
field format and ability to use letters as
well as other characters to identify a
batch in EMTS enhances a regulated
party’s ability to certify their RIN data—
either as RIN generators or as RIN
owners—and, in turn, allows a party’s
CPA to attest to the validity of such
data. At the same time, we agree with

the comment that the proposed language
was vague and does not adequately
describe what the EMTS-equivalent of
the BBBBB code is. We are therefore not
finalizing the amendments to these
sections and will revert to the language
in the final RFS2 regulations that simply
refer to a “unique batch identifier,”
which may be either the five-digit
BBBBB component or the EMTS batch
number of up to 20 characters.

C. Advanced Technologies for
Renewable Fuel Pathways

The final RFS2 rule includes two corn
ethanol pathways in Table 1 to
§80.1426 that require the use of one or
two advanced technologies at the
production facility as a prerequisite to
the generation of RINs. The five
advanced technologies available for this
purpose are listed in Table 2 to
§80.1426. In developing this list of
advanced technologies, EPA relied upon
modeling that included the use of one
or more advanced technologies at a base
corn-ethanol plant.4. In all cases, the
modeling assumed use of a given
advanced technology across 100 percent
of the ethanol production. The
pathways in Table 1 and the list of
advanced technologies in Table 2
represent the application of advanced
technologies to 100 percent of
production, consistent with the
modeling they were based on.

However, neither the list in Table 2
nor the pathway descriptions in Table 1
were explicit on this percent of usage.
As a result, some producers of corn
ethanol assumed that any degree of
implementation of advanced
technologies, even to the point of de
minimis GHG benefit, would be
acceptable and consistent with the letter
of the regulations. In the direct final rule
and parallel proposal published on May
10, 2010 (75 FR 26026, 75 FR 26049),
we announced a revision to Table 2 to
§80.1426 to clarify the degree to which
advanced technologies must be
implemented in order to represent a
valid advanced technology for the
generation of RINs. The announced
revision specified that the advanced
technologies must be applied to all
production at the corn ethanol facility.
In response to the direct final rule, we
received adverse comments from several
stakeholders objecting to the changes to
Table 2 to §80.1426. As a result, we
withdrew the changes to Table 2 to
§80.1426 in a Federal Register notice

4 A base plant is one representing average energy
usage and no advanced technologies. See the
Regulatory Impact Analysis for the RFS2 final rule,
EPA—-420-R-10-006, February 2010, Section
1.5.1.3.
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published on June 30, 2010 (75 FR
37733).

There were several alternative
approaches to advanced technologies
that were suggested by commenters,
including the creation of additional
pathways to add to Table 1 to § 80.1426.
EPA notes at the outset that the scope
of this rulemaking effort as it relates to
Tables 1 and 2 to § 80.1426 is to clarify
the regulatory language that identifies
the pathways and specifications for
advanced technologies that were
modeled as part of the RFS2 rulemaking
effort and that were determined to lead
to an appropriate level of GHG
reduction. EPA continues to evaluate
additional pathways on its own
initiative, and may approve the use of
additional pathways, as it recently did
for canola oil biodiesel.5 EPA has also
established a petition process in
§80.1416 to allow parties seeking the
addition of new pathways to Table 1 to
§80.1426 to bring those pathways to
EPA’s attention for evaluation. EPA
urges parties seeking EPA consideration
of new pathways to utilize that process.
While EPA will fully evaluate any
petitions for new pathways when and if
they are submitted to EPA pursuant to
§80.1416, EPA also provides in this
preamble some preliminary thoughts
regarding some of the commenters’
suggestions for new pathways, even
though they are beyond the scope of this
rulemaking effort.

One commenter suggested that EPA
incorporate into Table 2 an energy-
based metric for identifying the extent
to which each advanced technology
must be used at corn ethanol facilities
in order to be deemed to achieve a 20
percent GHG reduction. The commenter
suggested that this approach could be
accomplished by basing the metric on
the pathway in Table 1 to § 80.1426 that
specifies no greater that 50 percent
drying of distillers grains and solubles
(DGS) and no advanced technologies.
The premise of the comment is that any
combination of advanced technologies
that reduces energy usage by a specified
amount will achieve the 20 percent
GHG threshold. EPA rejects this
approach as an oversimplification that
is not currently consistent with the
modeling used by EPA in developing
the list of pathways and advanced
technologies in Tables 1 and 2 to
§80.1426. First, EPA’s modeling
assumed an industry average for the
various advanced technologies, and not
any specific brand or type of
technology. As such, the results cannot
be translated into the specific
equipment used and operated at a single

575 FR 59622, September 28, 2010.

plant. The precision of the modeling
does not support an extrapolation down
to specific technology at a specific
plant, which would be required under
the commenter’s approach.

Second, EPA modeled various
scenarios, including a base plant with
100 percent drying of DGS, a base plant
with 100 percent wet DGS, and various
combinations of advanced technologies.
In some cases use of just one specific
technology such as CHP or corn oil
fractionation was modeled. In other
cases a base plant was modeled while
progressively adding different advanced
technologies. EPA’s modeling by
necessity did not cover the universe of
all possible combinations of advanced
technologies, and as such does not
allow for a precise quantification of
each advanced technology either by
itself or in combination with a second
advanced technology. The modeling
does provide clear indication that (1)
There can be interactive effects between
pairs of advanced technologies, (2)
advanced technologies can have
complex impacts, and the reductions in
GHG emissions are not all based on just
a simple linear reduction in energy use,
and (3) different combinations of
advanced technologies are likely to lead
to a range of results across the various
combinations. EPA’s conclusion in the
final RFS2 rulemaking was that the GHG
benefits of the use of advanced
technologies as specified in Tables 1
and 2 to §80.1426 would in all cases
allow at least a limited degree of GHG
reduction beyond the 20 percent
threshold, with the exact degree of
reduction dependent on the specific
combination of advanced technologies
and drying of DGS. As a result, the
modeling performed by EPA to date
does not support specifying a simple
formula that could allow usage of
advanced technologies as a function of
measured reductions in energy usage.
Thus EPA believes there is not a
technical basis at this time for the
approach suggested by the commenter.

We also received a suggestion that the
table of advanced technologies be
modified to include the option of
“energy efficient plant design” that
could be achieved through documented
low energy use. In this approach, EPA
would establish a level of energy input
per gallon of product that would reflect
achievement of the 20 percent GHG
reduction threshold, and industry
would be free to use any method to
achieve that required energy utilization
standard. Records of fuel and electricity
use in the facility would be submitted
to demonstrate attainment of the
standard. This suggestion is clearly
beyond the scope of this rulemaking

effort, which is limited to clarifying the
regulatory language related to the
modeling and analyses that EPA
conducted as part of the RFS2
rulemaking. Although the commenter
suggested that the energy utilization
standard could be set using existing
modeling tied to an existing pathway in
Table 1 to §80.1426, EPA believes that
this would not be technically justified
for the same reasons, described above,
that it would not be appropriate to use
this metric to establish specifications
regarding use of advanced technologies.
Thus, the suggested approach would
likely require new analyses to identify
an appropriate energy utilization
standard that would take into account
all possible direct and indirect effects
associated with multiple possible
permutations of facility technology and
practice. It could also require additional
recordkeeping and reporting
requirements as well as new formulas or
tabulated values in the regulations for
converting energy use into GHG
reductions. All such changes would
entail dramatically different approaches
to the identification of pathways that
achieve the necessary amount of GHG
reduction to qualify under the Act than
were finalized in the RFS2 rulemaking.
Therefore, we did not propose and are
not adopting the commenter’s suggested
approach in today’s rulemaking. Parties
advocating this approach are
encouraged to utilize the petition
process in § 80.1416 to request that EPA
further evaluate this concept and, in the
context of their petition, to address the
concerns that EPA noted above.

A number of commenters suggested
that application of advanced
technologies to 100 percent of the
production at a corn ethanol plant was
not feasible. One commenter pointed
out that common and legitimate
downtime for an advanced technology,
even if it is of a very short duration,
could preclude a corn ethanol producer
from generating any RINs if Table 2 to
§80.1426 requires application of an
advanced technology to all production
at a facility. Another commenter
suggested that advanced technologies be
required to be applied to 90 percent of
the production at a corn ethanol facility,
instead of 100 percent. In response, we
do recognize that there may be
occasions in which an advanced
technology must be halted or bypassed
for a short time for maintenance, repair,
or other reasons. To determine whether
the regulations could be modified to
address this concern, we reviewed the
original lifecycle GHG modeling for
corn ethanol plants that was done for
the RFS2 final rule. The modeling
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indicates that use of the advanced
technologies as specified should in all
cases provide a minimum margin of
compliance beyond the 20 percent GHG
reduction threshold, and in some cases
a larger margin. Thus a small reduction
in the application of advanced
technologies should still ensure that the
20 percent GHG threshold is met. EPA
recognizes that this is a question of
degree and is basing this on expert
judgment and not specific new
modeling. As such, no more than a
small reduction in percent usage is
warranted absent further modeling. As a
result, we have modified the regulatory
requirements so that advanced
technologies must be applied to at least
90 percent of the production at a corn
ethanol facility. Moreover, we are
requiring that compliance with this 90
percent criterion be made over the
course of a calendar year, consistent
with the approach to the maximum
allowable fraction of DGS that can be
dried under certain corn ethanol
pathways in Table 1 to § 80.1426. This
approach relies on judgment based on
the lifecycle modeling that was
previously performed, as described
above, to provide some flexibility for
downtime of an advanced technology
while still requiring the requisite level
of GHG reduction.

Since compliance with the advanced
technologies in Table 2 to § 80.1426 is
determined on an annual basis, any
RINs that are generated based upon the
use of one or more of these technologies
could be considered invalid if the
technologies are not employed in
accordance with the specifications in
Table 2, including any requirement
based upon use of these technologies for
90 percent of production on a calendar
year basis. We note, however, that in
determining an appropriate remedy for
a violation arising from a renewable fuel
producer’s failure to properly employ
advanced technologies in accordance
with the specifications in Table 2 to
§80.1426, EPA may consider a number
of factors, including the volume of fuel
for which RINs were generated that was
produced without the advanced
technologies, the reasons that the
advanced technologies were not
employed, and efforts taken by the
renewable fuel producer to remedy the
harm caused by the violation.

Another suggested change would have
allowed GHG reductions for ethanol
volume that is grandfathered under
§80.1403 to be used as a credit for
ethanol volume that has not been
grandfathered. Such an approach could
mean that all the GHG reductions
associated with applying a given
advanced technology to an entire corn

ethanol plant could be deemed to apply
to only the volume that is in excess of
the plant’s grandfathered baseline
volume. We do not believe that this
would be appropriate. Not only did we
not propose such an approach to
compliance with the 20 percent GHG
reduction threshold, but it would
amount to transferring GHG reductions
from grandfathered volume to non-
grandfathered volume. In so doing, a
corn ethanol producer could claim that
its non-grandfathered ethanol met the
20 percent GHG reduction threshold
even if the plant as a whole did not and
there was no discernable difference in
plant operations between the
grandfathered and non-grandfathered
volume. The regulations do not allow
GHG reduction credits to be assumed for
grandfathered volume and then used to
offset the GHG emissions from the non-
grandfathered portion of the facility’s
production. Non-grandfathered
production must be assessed separately.

Some commenters raised a concern
that the proposed language requiring
application of advanced technologies to
“all” production at a facility necessarily
required that the advanced technologies
be applied to volumes that are
grandfathered and are not subject to the
20 percent GHG reduction threshold for
renewable fuel. This was not our
intention. Advanced technologies are
not required for volumes that are
grandfathered according to § 80.1403.
Thus, we have modified the regulations
to clarify that Tables 1 and 2 to
§80.1426 do not apply to volumes of
fuel for which RINs are generated
pursuant to § 80.1426(f)(6).

With regard to corn oil extraction, we
believe that the description in Table 2
to §80.1426 requires additional
modification to more accurately reflect
the lifecycle modeling that was
conducted. For instance, some
commenters pointed out that the terms
“thin stillage” and “distillers grains and
solubles” do not accurately describe the
byproduct categories to which corn oil
extraction can be applied. More
appropriate might be thin stillage and
wet cake, or alternatively just the whole
stillage which precedes the derivatives
thin stillage and wet cake. Our lifecycle
modeling assumed that corn oil
extraction was applied to all the
byproducts that are included in whole
stillage. However, after further
consideration, we believe that a more
straightforward approach to specifying
the required application of corn oil
extraction in the regulations would be to
identify the amount of oil that must be
extracted rather than the amount of
whole stillage to which the technology
must be applied. This approach is

consistent with a suggestion from one
commenter and will result in the same
GHG reductions as our proposed
approach. This approach will also allow
corn-ethanol producers utilizing the
corn oil extraction advanced technology
to apply it to particular byproducts as
they see fit, providing only that the
requisite quantity of oil is extracted.

The lifecycle modeling that led us to
include corn oil fractionation in Table 2
to § 80.1426 assumed an oil extraction
rate of 1.48 pounds of oil per bushel of
corn. As described above, we have
determined that a 10 percent reduction
in the application of this advanced
technology can be accommodated while
still ensuring that the 20 percent GHG
threshold has been met. An oil
extraction rate of 1.33 pounds per
bushel represents 90 percent of the
value we assumed in developing Table
2 to §80.1426. Thus, in today’s rule we
are modifying the description of corn oil
extraction to require a minimum of 1.33
pounds of oil to be extracted from whole
stillage or its derivatives per bushel of
corn that is processed into ethanol. This
oil extraction rate is substantially less
than the total amount of oils contained
in byproducts from corn ethanol
processing. As a result, we believe this
approach will address concerns from
some commenters that the proposed
language would have required all oil to
be removed from distillers grains,
potentially creating an unmarketable
product. Although one commenter
suggested a corn oil extraction rate of
1.0 pound per bushel, we do not believe
that this level of implementation of this
advanced technology would ensure that
the 20 percent GHG reduction threshold
has been met.

With regard to combined heat and
power (CHP), one commenter expressed
concern that the application of CHP to
all of the production at a corn ethanol
facility could require the installation of
new boilers sized to produce electricity.
The commenter argued that such actions
were unnecessary and would make CHP
commercially unviable. However, the
identification of advanced technologies
in Table 2 to § 80.1426 and the
calculation of their required usage rate
is designed to ensure that the 20 percent
GHG reduction threshold can be met.
The costs of implementation of CHP
were not considered in determining the
technical issue of the GHG reduction
threshold determination. However, we
have reviewed the modeling conducted
as part of the RFS2 rulemaking and have
determined that application of CHP to
90 percent of production at a corn
ethanol facility will achieve a 20
percent GHG reduction, and we have
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modified Table 2 to §80.1426
accordingly.

In conjunction with the modifications
to Table 2 to §80.1426 as described
above, we are finalizing additional
recordkeeping and attest engagement
requirements to help ensure that RINs
are properly generated for corn ethanol
produced at facilities that employ
advanced technologies listed in Table 2
to § 80.1426. Specifically, we are
finalizing a requirement at
§80.1454(b)(3)(xi) that, for RINs
generated for ethanol produced from
corn starch at a facility using advanced
technologies in accordance with the
requirements in Tables 1 and 2 to
§80.1426, producers must maintain
documentation to demonstrate that
advanced technologies used to qualify
such ethanol for RIN generation were
employed at least 90 percent of the time
on a calendar year basis. In addition, we
are finalizing an amendment to the
attest engagement procedures for
renewable fuel producers at
§80.1464(b)(1)(iii) that, for RINs
generated for ethanol produced from
corn starch at a facility that used
advanced technologies in accordance
with the requirements in Tables 1 and
2 to § 80.1426, will require verification
that the advanced technologies used to
qualify such ethanol for RIN generation
were employed at least 90 percent of the
time on a calendar year basis. We
believe that these requirements are
natural outgrowths of the final changes
being made to Table 2 to §80.1426 in
response to comments received on our
proposed amendments to this section,
and that these additional recordkeeping
and attestation requirements are
necessary to ensure compliance with
and enforceability of this aspect of the
RFS program.

D. Use of Biogas from a Dedicated
Pipeline at Renewable Fuel Production
Facilities

EPA proposed to amend 40 CFR
80.1426(f)(12) to clarify the
requirements that must be met in order
for gas used for process heat at a
renewable fuel production facility to be
considered biogas for purposes of the
“production process requirements”
column of Table 1 to §80.1426. In order
to differentiate the requirements
associated with biogas transported via a
dedicated pipeline versus those
associated with biogas transported via a
common carrier pipeline, we proposed
to subdivide the requirements under
§80.1426(f)(12). Thus revisions to
§80.1426(f)(12)(i) were proposed to
describe the requirements for biogas
transported via a dedicated pipeline,
and revisions to § 80.1426(f)(12)(ii) were

proposed to describe the requirements
for biogas transported via a common
carrier pipeline. In drafting the
proposed revised regulations applicable
to biogas in a dedicated pipeline in
§80.1426(f)(12)(i), we mistakenly
included language in paragraph
§80.1426(f)(12)(1)(D) that referred to
biogas placed in a common carrier
pipeline, and proposed requiring that
such pipeline ultimately serve the
renewable fuel producer’s facility. A
commenter rightfully expressed
confusion over the proposed
amendment at § 80.1426(f)(12)(i), since
§80.1426(f)(12)(ii) is the appropriate
section for references to biogas in a
common carrier pipeline. We received
no other comments on our proposed
changes to § 80.1426(f)(12).

EPA agrees that the amendment at
§80.1426(f)(12)(i)(D) was proposed in
error and therefore is finalizing all
proposed amendments to
§80.1426(f)(12), with the exception of
§80.1426(f)(12)(1)(D). We considered
retaining the provision by deleting the
words “common carrier” that modify the
reference to “pipeline.” However,
§80.1426(f)(12)(i) already specifies that
the biogas discussed in this section is
“directly transported to the facility.”
Therefore, a modified
§80.1426(f)(12)(i)(D) is not necessary,
and we have simply deleted the
provision. We also noted a
typographical error and some
potentially confusing text in
§80.1426(f)(12)(ii)(C) and have taken
this opportunity to make the
appropriate corrections.

E. Time Limits for Reporting
Transactions in EMTS

The final RFS2 regulations require
any RIN generator to submit, via their
account in the EPA Moderated
Transaction System (EMTS),
information about any batch of
renewable fuel and the RINs generated
for it within five days of the production
or importation of the batch (see
§80.1452(b) at 75 FR 14887). Likewise,
the final RFS2 regulations also require
any party that engages in RIN
transactions to submit, via their EMTS
account, information about the
transaction within five business days
(see §80.1452(c) at 75 FR 14887). These
transactional time limits were finalized
in order to strike a balance between the
need for EMTS to be a “real time”
system and the need for some amount
of flexibility to accommodate existing
business practices related to conducting
renewable fuel and RIN transactions.

After the RFS2 regulations were
finalized, EPA received numerous
inquiries from regulated parties about

whether the five day limit applied to
both the transactional buyer and seller
together, or whether each seller and
each buyer had five days to perform
their respective actions in EMTS. We
therefore proposed to amend
§80.1452(b) and (c) to clarify our
original intent with respect to when RIN
information needed to be submitted to
EMTS. Specifically, we proposed to
revise § 80.1452(b) to clarify that RIN
information must be entered into EMTS
within five business days of RINs being
assigned to a batch of renewable fuel
and to clarify the information required
to be submitted via EMTS for each such
batch. We also proposed to revise
§80.1452(c) to clarify that transactions
involving RINs generated on or after
July 1, 2010, must be conducted via
EMTS within five business days of a
reportable event, to clarify the meaning
of the term “reportable event,” and to
clarify the information required to be
submitted via EMTS for each
transaction involving RINs generated on
or after July 1, 2010.

We received one adverse comment on
the proposed amendatory language to
§80.1452(b) and (c) that expressed
concern over a buyer’s inability to check
the accuracy and validity of RINs that
may be received via a renewable fuel
product transfer document (PTD) and an
inability to prevent RINs with errors
from being traded further. As discussed
above, in addition to the adverse
comment, we received feedback from
regulated parties prior to the publication
of the direct final and parallel proposed
rules on May 10, 2010 (75 FR 26026, 75
FR 26049), that the five business day
requirement for both parties may be
acceptable on the seller’s side of the
transaction, but that it can prove
difficult for a buyer to confirm or send
transactional information within five
days of the PTD date. This difficulty
may be due to the fact that the PTD may
be generated and sent when the fuel is
shipped, and the shipping may take
longer than a week, or because all RINs
may be aggregated on one PTD that is
sent weekly or monthly along with
renewable fuel.

Based on the comment received as
part of this rulemaking and the
additional feedback received prior to
this rulemaking, we are finalizing an
amendment to § 80.1452(c) that will
increase the number of days a buyer has
to submit transactional information to
EMTS. Specifically, a buyer will have
ten business days from the date on the
PTD to submit information about a
transaction, including accepting a
transaction initiated by a seller, in
EMTS. The seller will still be required
to submit information within five
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business days of the date on the PTD.
Thus the buyer will have a minimum of
five days, and a maximum of up to ten
days if the seller acts on the same date
as the date on the PTD, to enter the
required information into EMTS.

Although the comment makes
reference both to 80.1452(b) and (c), we
believe that the amendatory language to
§80.1452(c) alleviates the problem cited
by the commenter and therefore we are
finalizing the amendment to 80.1452(b),
to allow up to five business days after
RIN assignment for a RIN generator to
submit RIN information for a batch of
renewable fuel to EMTS, as proposed at
75 FR 26049 (May 10, 2010). We also
noted inconsistency and some
potentially confusing text at
§80.1452(b)(1), (b)(2), (b)(4), and (b)(5)
and have taken this opportunity to make
the appropriate corrections.

III. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866, (58 FR
51735, October 4, 1993) the Agency
must determine whether the regulatory
action is “significant” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “significant
regulatory action” as one that is likely to
result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined that this action
is not a “significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.

B. Paperwork Reduction Act

This action does not impose any new
information collection burden. The
corrections, clarifications, and
modifications to the final RFS2
regulations contained in this rule are
within the scope of the information

collection requirements submitted to the
Office of Management and Budget
(OMB) for the final RFS2 regulations.
OMB has previously approved the
information collection requirements
contained in the existing regulations at
40 CFR part 80, subpart M under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. and has
assigned OMB control number 2060—
0640. The OMB control numbers for
EPA’s regulations in 40 CFR are listed
in 40 CFR part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s (SBA) regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of this final rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
This final rule will note impose any
requirements on small entities that were
not already considered under the final
RFS2 regulations, as it makes relatively
minor corrections and modifications to
those regulations.

D. Unfunded Mandates Reform Act

This rule does not contain a Federal
mandate that may result in expenditures
of $100 million or more for State, local,
and tribal governments, in the aggregate,
or the private sector in any one year. We
have determined that this action will
not result in expenditures of $100
million or more for the above parties
and thus, this rule is not subject to the
requirements of sections 202 or 205 of
UMRA.

This rule is also not subject to the
requirements of section 203 of UMRA
because it contains no regulatory

requirements that might significantly or
uniquely affect small governments. It
only applies to gasoline, diesel, and
renewable fuel producers, importers,
distributors and marketers and makes
relatively minor corrections and
modifications to the RFS2 regulations.

E. Executive Order 13132 (Federalism)

This action does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This action only
applies to gasoline, diesel, and
renewable fuel producers, importers,
distributors and marketers and makes
relatively minor corrections and
modifications to the RFS2 regulations.
Thus, Executive Order 13132 does not
apply to this action.

F. Executive Order 13175 (Consultation
and Coordination With Indian Tribal
Governments)

This final rule does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). It applies to gasoline, diesel, and
renewable fuel producers, importers,
distributors and marketers. This action
makes relatively minor corrections and
modifications to the RFS regulations,
and does not impose any enforceable
duties on communities of Indian tribal
governments. Thus, Executive Order
13175 does not apply to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets EO 13045 (62 FR
19885, April 23, 1997) as applying only
to those regulatory actions that concern
health or safety risks, such that the
analysis required under section 5-501 of
the EO has the potential to influence the
regulation. This action is not subject to
EO 13045 because it does not establish
an environmental standard intended to
mitigate health or safety risks.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211 (66 FR 18355, May 22,
2001), because it is not a significant
regulatory action under Executive Order
12866.
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I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.

This action does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations.

Executive Order (EO) 12898 (59 FR
7629, February 16, 1994) establishes
federal executive policy on
environmental justice. Its main
provision directs federal agencies, to the
greatest extent practicable and
permitted by law, to make
environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this final
rule will not have disproportionately
high and adverse human health or
environmental effects on minority or
low-income populations because it does
not affect the level of protection
provided to human health or the
environment. These technical
amendments do not relax the control
measures on sources regulated by the
RFS regulations and therefore will not
cause emissions increases from these
sources.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the

Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

L. Clean Air Act Section 307(d)

This rule is subject to Section 307(d)
of the CAA. Section 307(d)(7)(B)
provides that “[olnly an objection to a
rule or procedure which was raised with
reasonable specificity during the period
for public comment (including any
public hearing) may be raised during
judicial review.” This section also
provides a mechanism for the EPA to
convene a proceeding for
reconsideration, “[i]f the person raising
an objection can demonstrate to the EPA
that it was impracticable to raise such
objection within [the period for public
comment] or if the grounds for such
objection arose after the period for
public comment (but within the time
specified for judicial review) and if such
objection is of central relevance to the
outcome of the rule.” Any person
seeking to make such a demonstration to
the EPA should submit a Petition for
Reconsideration to the Office of the
Administrator, U.S. EPA, Room 3000,
Ariel Rios Building, 1200 Pennsylvania
Ave., NW., Washington, DC 20460, with
a copy to both the person(s) listed in the
preceding FOR FURTHER INFORMATION
CONTACT section, and the Director of the
Air and Radiation Law Office, Office of
General Counsel (Mail Code 2344A),
U.S. EPA, 1200 Pennsylvania Ave.,
NW., Washington, DC 20460.

List of Subjects in 40 CFR Part 80

Environmental protection, Fuel
additives, Gasoline, Imports, Motor
vehicle pollution, Reporting and
recordkeeping requirements.

Dated: December 14, 2010.
Lisa P. Jackson,
Administrator.

m For the reasons set forth in the
preamble, 40 CFR part 80 is amended as
follows:

PART 80—REGULATION OF FUELS
AND FUEL ADDITIVES

m 1. The authority citation for part 80
continues to read as follows:

Authority: 42 U.S.C. 7414, 7542, 7545, and
7601(a).

m 2. Section 80.1401 is amended by
adding definitions of “Actual peak
capacity”, “Baseline volume”, and
“Permitted capacity”, in alphabetical
order to read as follows:

§80.1401 Definitions.

* * * * *

Actual peak capacity means 105% of
the maximum annual volume of
renewable fuels produced from a
specific renewable fuel production
facility on a calendar year basis.

(1) For facilities that commenced
construction prior to December 19,
2007, the actual peak capacity is based
on the last five calendar years prior to
2008, unless no such production exists,
in which case actual peak capacity is
based on any calendar year after startup
during the first three years of operation.

(2) For facilities that commenced
construction after December 19, 2007
and before January 1, 2010 that are fired
with natural gas, biomass, or a
combination thereof, the actual peak
capacity is based on any calendar year
after startup during the first three years
of operation.

(3) For all other facilities not included
above, the actual peak capacity is based
on the last five calendar years prior to
the year in which the owner or operator
registers the facility under the
provisions of § 80.1450, unless no such
production exists, in which case actual
peak capacity is based on any calendar
year after startup during the first three

years of operation.
* * * * *

Baseline volume means the permitted
capacity or, if permitted capacity cannot
be determined, the actual peak capacity
of a specific renewable fuel production
facility on a calendar year basis.

* * * * *

Permitted capacity means 105% of
the maximum permissible volume
output of renewable fuel that is allowed
under operating conditions specified in
the most restrictive of all applicable
preconstruction, construction and
operating permits issued by regulatory
authorities (including local, regional,
state or a foreign equivalent of a state,
and federal permits, or permits issued
by foreign governmental agencies) that
govern the construction and/or
operation of the renewable fuel facility,
based on an annual volume output on
a calendar year basis. If the permit
specifies maximum rated volume output
on an hourly basis, then annual volume
output is determined by multiplying the
hourly output by 8,322 hours per year.

(1) For facilities that commenced
construction prior to December 19,
2007, the permitted capacity is based on
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permits issued or revised no later than
December 19, 2007.

(2) For facilities that commenced
construction after December 19, 2007
and before January 1, 2010 that are fired
with natural gas, biomass, or a
combination thereof, the permitted
capacity is based on permits issued or
revised no later than December 31,
2009.

(3) For facilities other than those
described in paragraphs (1) and (2) of
this definition, permitted capacity is
based on the most recent applicable

permits.
* * * * *

m 3. Section 80.1403 is amended by

revising paragraph (a) to read as follows:

§80.1403 Which fuels are not subject to
the 20% GHG thresholds?

(a) For purposes of this section, the
following definitions apply:

(1) Commence construction, as
applied to facilities that produce
renewable fuel, means that:

(i) The owner or operator has all
necessary preconstruction approvals or
permits (as defined at 40 CFR
52.21(b)(10)), and has satisfied either of
the following:

(A) Begun, or caused to begin, a
continuous program of actual
construction on-site (as defined in 40
CFR 52.21(b)(11)).

(B) Entered into binding agreements
or contractual obligations, which cannot
be cancelled or modified without
substantial loss to the owner or
operator, to undertake a program of
actual construction of the facility.

(ii) For multi-phased projects, the
commencement of construction of one
phase does not constitute
commencement of construction of any
later phase, unless each phase is
mutually dependent for physical and
chemical reasons only.

(2) [Reserved]

* * * * *

m 4. Section 80.1425 is amended by
revising the introductory text and
paragraph (i) to read as follows:

§80.1425 Renewable Identification
Numbers (RINs).

RINs generated on or after July 1, 2010
shall not be generated as a 38-digit code,
but shall be identified by the
information specified in paragraphs (a)
through (i) of this section and
introduced into EMTS as data elements
during the generation of RINs pursuant
to §80.1452(b). For RINs generated prior
to July 1, 2010, each RIN is a 38-digit
code of the following form:

KYYYYCCCCFFFFFBBBBBRRD
SSSSSSSSEEEEEEEE

* * * * *

(i) EEEEEEEE is a number
representing the last gallon-RIN
associated with a volume of renewable
fuel.

m 5. Section 80.1426 is amended as
follows:

m a. By revising introductory text to
paragraph (f)(1).

m b. By revising Table 2 to § 80.1426.
m c. By revising paragraph (f)(12).

§80.1426 How are RINs generated and
assigned to batches of renewable fuel by
renewable fuel producers or importers?

* * * * *

(f) * % %

(1) Applicable pathways. D codes
shall be used in RINs generated by
producers or importers of renewable
fuel according to the pathways listed in
Table 1 to this section, subparagraph 6
of this section, or as approved by the
Administrator. In choosing an
appropriate D code, producers and
importers may disregard any incidental,
de minimis feedstock contaminants that
are impractical to remove and are
related to customary feedstock
production and transport. Tables 1 and
2 to this section do not apply to, and
impose no requirements with respect to,
volumes of fuel for which RINs are
generated pursuant to subparagraph 6 of
this section.

* * * * *

TABLE 2 TO § 80.1426—ADVANCED TECHNOLOGIES

Corn oil fractionation that is applied to at least 90% of the corn used to produce ethanol on a calendar year basis.

Corn oil extraction that is applied to the whole stillage and/or derivatives of whole stillage and results in recovery of corn oil at an annual aver-
age rate equal to or greater than 1.33 pounds oil per bushel of corn processed into ethanol.

Membrane separation in which at least 90% of ethanol dehydration is carried out using a hydrophilic membrane on a calendar year basis.

Raw starch hydrolysis that is used for at least 90% of starch hydrolysis used to produce ethanol instead of hydrolysis using a traditional high
heat cooking process, calculated on a calendar year basis.

Combined heat and power such that, on a calendar year basis, at least 90% of the thermal energy associated with ethanol production (including
thermal energy produced at the facility and that which is derived from an off-site waste heat supplier), exclusive of any thermal energy used
for the drying of distillers grains and solubles, is used to produce electricity prior to being used to meet the process heat requirements of the

facility.

* * * * *

(12) For purposes of Table 1 to this
section, process heat produced from
combustion of gas at a renewable fuel
facility is considered derived from
biomass if the gas is biogas.

(i) For biogas directly transported to
the facility without being placed in a
commercial distribution system, all of
the following conditions must be met:

(A) The producer has entered into a
written contract for the procurement of
a specific volume of biogas with a
specific heat content.

(B) The volume of biogas was sold to
the renewable fuel production facility,
and to no other facility.

(C) The volume and heat content of
biogas injected into the pipeline and the
volume of gas used as process heat are
measured by continuous metering.

(ii) For biogas that has been gathered,
processed and injected into a common
carrier pipeline, all of the following
conditions must be met:

(A) The producer has entered into a
written contract for the procurement of
a specific volume of biogas with a
specific heat content.

(B) The volume of biogas was sold to
the renewable fuel production facility,
and to no other facility.

(C) The volume of biogas that is
withdrawn from the pipeline is
withdrawn in a manner and at a time
consistent with the transport of fuel
between the injection and withdrawal
points.

(D) The volume and heat content of
biogas injected into the pipeline and the
volume of gas used as process heat are
measured by continuous metering.

(E) The common carrier pipeline into
which the biogas is placed ultimately



79978

Federal Register/Vol. 75, No. 244/ Tuesday, December 21, 2010/Rules and Regulations

serves the producer’s renewable fuel
facility.

(iii) The process heat produced from
combustion of gas at a renewable fuel
facility described in paragraph (f)(12)(i)
of this section shall not be considered
derived from biomass if any other party
relied upon the contracted volume of
biogas for the creation of RINs.

* * * * *

6. Section 80.1451 is amended by
revising paragraph (b)(1)(ii)(M) to read
as follows:

§80.1451 What are the reporting
requirements under the RFS program?
* * * * *

b) * *x %
1 * *x %
ii)
M) The type of co-products produced
with each batch.

* * * * *

* * %

(
(
(
(

m 7. Section 80.1452 is amended as
follows:

m a. By revising paragraphs (b)
introductory text, (b)(1), (b)(2), (b)(4),
(b)(5), (b)(6), (b)(9), (b)(13), and (b)(15).
m b. By revising paragraphs (c)
introductory text, (c)(4), (c)(5), and
(c)(7).

§80.1452 What are the requirements
related to the EPA Moderated Transaction
System (EMTS)?

* * * * *

(b) Starting July 1, 2010, each time a
domestic or foreign producer or
importer of renewable fuel assigns RINs
to a batch of renewable fuel pursuant to
§80.1426(e), all the following
information must be submitted to EPA
via the submitting party’s EMTS
account within five (5) business days of
the date of RIN assignment.

(1) The name of the renewable fuel
producer or importer.

(2) The EPA company registration
number of the renewable fuel or foreign

ethanol producer, as applicable.

(4) The EPA facility registration
number of the renewable fuel or foreign
ethanol producer, as applicable.

(5) The importer’s EPA facility
registration number if applicable.

(6) The D code of RINs generated for
the batch.

(9) The fuel type of the batch.

(13) The type and quantity of
feedstock(s) used for the batch.

* * * * *

(15) The type and quantity of co-
products produced with the batch of

renewable fuel.
* * * * *

(c) Starting July 1, 2010, each time
any party sells, separates, or retires RINs
generated on or after July 1, 2010, all the
following information must be
submitted to EPA via the submitting
party’s EMTS account within five (5)
business days of the reportable event.
Starting July 1, 2010, each time any
party purchases RINs generated on or
after July 1, 2010, all the following
information must be submitted to EPA
via the submitting party’s EMTS
account within ten (10) business days of
the reportable event. The reportable
event for a RIN purchase or sale occurs
on the date of transfer per
§80.1453(a)(4). The reportable event for
a RIN separation or retirement occurs on
the date of separation or retirement as
described in § 80.1429.

* * * * *

(4) The RIN status (Assigned or
Separated).
(5) The D code of the RINs.

* * * * *

(7) The date of transfer per
§80.1453(a)(4), if applicable.

* * * * *

m 8. Section 80.1454 is amended by
revising paragraph (b)(3)(xi) and adding
a new paragraph (b)(3)(xii).

§80.1454 What are the recordkeeping
requirements under the RFS program?
* * * * *

(b) * % %

(3) LN

(xi) For RINs generated for ethanol
produced from corn starch at a facility
using a pathway in Table 1 to § 80.1426
that requires the use of one or more of
the advanced technologies listed in
Table 2 to § 80.1426, documentation to
demonstrate that employment of the
required advanced technology or
technologies was conducted in
accordance with the specifications in
Tables 1 and 2 to § 80.1426, including
any requirement for application to 90%
of the production on a calendar year
basis.

(xii) All commercial documents and
additional information related to details
of RIN generation.

* * * * *

m 9. Section 80.1464 is amended by
revising paragraph (b)(1)(iii) to read as
follows:

§80.1464 What are the attest engagement
requirements under the RFS program?
* * * * *

(b) * % %

(1) * % %

(iii) Verify that the proper number of
RINs were generated and assigned
pursuant to the requirements of
§80.1426 for each batch of renewable

fuel produced or imported. For RINs
generated for ethanol produced from
corn starch at a facility using a pathway
in Table 1 to § 80.1426 that requires the
use of one or more of the advanced
technologies listed in Table 2 to
§80.1426, verify that the required
advanced technology or technologies
were employed in accordance with the
specifications in Tables 1 and 2 to
§80.1426, including any requirement
for application to 90% of the production
on a calendar year basis.

* * * * *

[FR Doc. 201031910 Filed 12-20-10; 8:45 am)]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 578

[Docket No. NHTSA-2010-0114; Notice 2]
RIN 2127-AK78

Civil Penalties

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.
ACTION: Final Rule.

SUMMARY: This document increases the
maximum civil penalty amounts for
related series of violations of the
National Traffic and Motor Vehicle
Safety Act, as amended (Vehicle Safety
Act) and increases the liability for a
violation of odometer disclosure or
other odometer requirements with
intent to defraud. This action is taken
pursuant to the Federal Civil Monetary
Penalty Inflation Adjustment Act of
1990, as amended by the Debt
Collection Improvement Act of 1996,
which requires NHTSA to review and,
as warranted, adjust penalties based on
inflation at least every four years.

DATES: This final rule is effective
January 20, 2011.

ADDRESSES: Petitions for reconsideration
should refer to the docket number and
be submitted to: Administrator, National
Highway Traffic Safety Administration,
1200 New Jersey Avenue, SE., West
Building, Fourth Floor, Washington, DC
20590, with a copy to the DOT docket.
Copies to the docket may be submitted
electronically [identified by DOT Docket
ID Number NHTSA-2010-0114] by
visiting the following Web site:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

Privacy Act: Anyone is able to search
the electronic form of all comments
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received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477, 19477-78).

FOR FURTHER INFORMATION CONTACT:
Jessica Lang, Office of Chief Counsel,
NHTSA, telephone (202) 366—5902,
facsimile (202) 366—-3820, 1200 New
Jersey Avenue, SE., Washington, DC
20590.

SUPPLEMENTARY INFORMATION:
Background

In order to preserve the remedial
impact of civil penalties and to foster
compliance with the law, the Federal
Civil Monetary Penalty Inflation
Adjustment Act of 1990 (28 U.S.C. 2461,
Notes, Pub. L. 101-410), as amended by
the Debt Collection Improvement Act of
1996 (Pub. L. 104—134) (referred to
collectively as the “Adjustment Act” or,
in context, the “Act”), requires us and
other Federal agencies to adjust civil
penalties for inflation. Under the
Adjustment Act, following an initial
adjustment that was capped by the Act,
these agencies must make further
adjustments, as warranted, to the
amounts of penalties in statutes they
administer at least once every four
years.

NHTSA'’s initial adjustment of civil
penalties under the Adjustment Act was
published on February 4, 1997. 62 FR
5167. At that time, we codified the
penalties under statutes administered by
NHTSA, as adjusted, in 49 CFR Part
578, Civil Penalties. Since that time, we
have adjusted available penalties on a
number of occasions. See 75 FR 49879,
49880 (Aug. 16, 2010)

On August 16, 2010, the Agency
published a Notice of Proposed
Rulemaking (NPRM) entitled “Civil
Penalties” which proposed the
adjustment for inflation of civil
penalties for related series of violations
of the Vehicle Safety Act and the
liability for a violation of the odometer
law with intent to defraud. 75 FR 49879.
The Agency received no comments to
this NPRM.

Under the Adjustment Act, we now
adjust the civil penalties available for
related series of violations of the
Vehicle Safety Act and an amount for a
violation of odometer disclosure or
other odometer requirements with
intent to defraud.

Method of Calculation—Adjustments

Under the Adjustment Act, we first
calculate the inflation adjustment for
each applicable civil penalty by
arithmetically increasing the maximum
civil penalty amount per violation by a
cost-of-living adjustment. Section 5(b) of
the Adjustment Act defines the “cost-of-
living” adjustment as:

The percentage (if any) for each civil
monetary penalty by which—

(1) The Consumer Price Index for the
month of June of the calendar year
preceding the adjustment exceeds

(2) The Consumer Price Index for the
month of June of the calendar year in
which the amount of such civil
monetary penalty was last set or
adjusted pursuant to law.

Because the adjustment is intended to
be effective before December 31, 2010,
the “Consumer Price Index [CPI] for the
month of June of the calendar year
preceding the adjustment” is the CPI for
June 2009. This figure, based on the
Adjustment Act’s requirement of using
the CPI “for all-urban consumers
published by the Department of Labor,”
is 646.1.1

NHTSA now adjusts the maximum
penalty for a related series of violations
of the Vehicle Safety Act, in general, as
well as those for violations of 49 U.S.C.
30166 or a regulation thereunder. See 49
U.S.C. 30165(a)(1) and (a)(3). These
amounts were last adjusted in 2006 (CPI
=607.8). 71 FR 28279, 28281—82.
Accordingly, the factor that we use to
calculate these increases is 1.06 (646.1/
607.8).

NHTSA also now adjusts the
odometer law’s maximum penalty for
intent to defraud. See 49 U.S.C.
32709(d), 32710(a). This amount was
last adjusted in 1999 (CPI = 497.9). 64
FR 37876, 37878. Accordingly, the
factor that we use to calculate this
increase is 1.30 (646.1/497.9).

Using these inflation factors, increases
above the current maximum penalty
levels are calculated and are then
subject to a specific rounding formula
set forth in Section 5(a) of the
Adjustment Act. 28 U.S.C. 2461, Notes.
Under that formula:

Any increase shall be rounded to the
nearest

(1) Multiple of $10 in the case of
penalties less than or equal to $100;

1Individuals interested in deriving the CPI
figures used by the agency may visit the Department
of Labor’s Consumer Price Index Home Page at
http://www.bls.gov/cpi/home.htm. Scroll down to
“Most Requested Statistics” and select the “All
Urban Gonsumers (Current Series)” option, select
the “U.S. ALL ITEMS 1967=100—CUURO000AA0”
box, and click on the “Retrieve Data” button.

(2) Multiple of $100 in the case of
penalties greater than $100 but less than
or equal to $1,000;

(3) Multiple of $1,000 in the case of
penalties greater than $1,000 but less
than or equal to $10,000;

(4) Multiple of $5,000 in the case of
penalties greater than $10,000 but less
than or equal to $100,000;

(5) Multiple of $10,000 in the case of
penalties greater than $100,000 but less
than or equal to $200,000; and

(6) Multiple of $25,000 in the case of
penalties greater than $200,000.

Amendments to Maximum Penalties

Maximum Penalty (a Related Series of
Violations) Under the Motor Vehicle
Safety Act in General (49 CFR
578.6(a)(1)) and Section 30166 (49 CFR
578.6(a)(3))

The maximum civil penalty for a
related series of violations under the
Vehicle Safety Act or a regulation issued
thereunder is $16,375,000 as specified
in 49 CFR 578.6(a)(1). The underlying
statutory provision is 49 U.S.C.
30165(a)(1). The maximum civil penalty
for a related series of violations of 49
U.S.C. 30166 or a regulation issued
thereunder is $16,375,000 as specified
in 49 CFR 578.6(a)(3). The underlying
statutory provision is 49 U.S.C.
30165(a)(3).

Applying the appropriate inflation
factor (1.06) raises each of the
$16,375,000 penalties to $17,357,500, an
increase of $982,500. Under the
rounding formula, any increase in a
penalty’s amount shall be rounded to
the nearest $25,000 in the case of
penalties greater than $200,000.
Accordingly, today we amend Section
578.6(a)(1) and Section 578.6(a)(3) of
Title 49 Code of Federal Regulations to
increase the maximum civil penalty for
a related series of violations from
$16,375,000 to $17,350,000.

Amount for Violation With Intent To
Defraud Under the Odometer Standards
Provision, 49 U.S.C. Chapter 327 (49
CFR §578.6(f)(2))

The liability for a violation of the
odometer statute, 49 U.S.C. Chapter 327,
or a regulation or order, with intent to
defraud is three times the actual
damages or $2,000, whichever is greater,
as specified in 49 CFR 578.6(f)(2). The
underlying statutory provisions are 49
U.S.C. 32709(d)(1) and 49 U.S.C.
32710(a). Applying the appropriate
inflation factor (1.30) raises the $2,000
figure to $2,600, an increase of $600.
Under the rounding formula, any
increase in a penalty’s amount shall be
rounded to the nearest multiple of
$1,000 in the case of penalties greater
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than $1,000, but less than or equal to
$10,000. In this case, the increase would
be $1,000. Accordingly, today we
amend Section 578.6(f)(2) to increase
the amount for a violation of the statute
or a regulation prescribed or order
issued thereunder with intent to defraud
from three times the actual damages or
$2,000, whichever is greater, to three
times the actual damages or $3,000,
whichever is greater.

Rulemaking Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

We have considered the impact of this
rulemaking action under Executive
Order 12866 and the Department of
Transportation’s regulatory policies and
procedures. This rulemaking document
was not reviewed under Executive
Order 12866, “Regulatory Planning and
Review.” This action is limited to the
adoption of adjustments of civil
penalties under statutes that the agency
enforces, and has been determined to be
not “significant” under the Department
of Transportation’s regulatory policies
and procedures.

Regulatory Flexibility Act

We have also considered the impacts
of this notice under the Regulatory
Flexibility Act. I certify this final rule
will not have a significant economic
impact on a substantial number of small
entities. The following provides the
factual basis for this certification under
5 U.S.C. 605(b).

The Small Business Administration
(SBA) regulations define a small
business in part as a business entity
“which operates primarily within the
United States.” 13 CFR 121.105(a).
SBA’s size standards were previously
organized according to Standard
Industrial Classification (SIC) Codes.
SIC Code 336211 “Motor Vehicle Body
Manufacturing” applied a small
business size standard of 1,000
employees or fewer. SBA now uses size
standards based on the North American
Industry Classification System (NAICS),
Subsector 336—Transportation
Equipment Manufacturing, which
provides a small business size standard
of 1,000 employees or fewer for
automobile manufacturing businesses.
Other motor vehicle-related industries
have lower size requirements that range
between 500 and 750 employees.

Many small businesses are subject to
the penalty provisions of Title 49 U.S.C.
Chapters 301 (motor vehicles, in general
and Section 30166) and 327 (odometer
requirements); therefore, small
businesses may be affected by this final
rule. Entities that are potentially

affected vary by statute and may include
manufacturers of motor vehicles and
motor vehicle equipment, sellers of
vehicles and equipment, repair shops
and others.

The adjustment to penalty amounts in
49 U.S.C. 30165(a)(1), relating to motor
vehicle safety, in general, and in 49
U.S.C. 30165 (a)(3), relating to Section
30166, potentially impacts numerous
entities including manufacturers, sellers
and importers of motor vehicles and
motor vehicle equipment. We do not
have data on how many other entities
within the ambit of 49 U.S.C.
30165(a)(1) and (a)(3) are small
businesses, but the number is
considerable.

The adjustment to penalty amounts in
Chapter 327 relating to odometer
requirements potentially impacts a
number of small businesses including
repair businesses, used car dealers,
businesses that are lessors of vehicles,
auction houses, and entities making
devices that could change an odometer’s
mileage. Although we do not have
information on how many of these
entities are small businesses, we believe
a large percentage are small businesses.

As noted throughout this preamble,
this final rule on civil penalties
increases the maximum penalty
amounts that the agency could obtain
for certain violations of provisions
related to motor vehicle safety in
general and for 49 U.S.C. 30166
violations, including regulations
thereunder. This final rule does not set
the amount of penalties for any
particular series of violations under the
Vehicle Safety Act. Under Vehicle
Safety Act, the agency takes into
account the size of a business when
determining the appropriate penalty in
an individual case. See 49 U.S.C.
30165(c).

Today’s penalty adjustments would
not affect our civil penalty policy under
the Small Business Regulatory
Enforcement Fairness Act (SBREFA).
See 62 FR 37115 (July 10, 1997). As a
matter of policy, we intend to continue
to consider the appropriateness of the
penalty amount to the size of the
business charged. In these matters, there
would not be a significant economic
impact on small businesses.

The amount in civil actions by state
attorneys general and private persons
for violations of the odometer statute or
a regulation prescribed or order issued
under that statute is set by statute. It
requires intent to defraud, and is three
times actual damages or, as set today,
$3,000, whichever is greater. The statute
also provides for costs and attorneys
fees. 49 U.S.C. 32710. Thus, the $3,000
figure is but one aspect of costs that a

violator may face. The vast majority of
civil actions settle.

Small organizations and governmental
jurisdictions would not be significantly
affected as the price of motor vehicles
and equipment ought not to change as
the result of this final rule. As explained
above, this action is limited to the
adoption of a statutory directive, and
has been determined to be not
“significant” under the Department of
Transportation’s regulatory policies and
procedures.

Executive Order 13132 (Federalism)

Executive Order 13132 requires
NHTSA to develop an accountable
process to ensure “meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Section 6 of Executive Order 13132, the
agency may not issue a regulation with
Federalism implications that imposes
substantial direct compliance costs, and
that is not required by statute, unless
the Federal government provides the
funds necessary to pay the direct
compliance costs incurred by State and
local governments, the agency consults
with State and local governments, or the
agency consults with State and local
officials early in the process of
developing the regulation.

This final rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Thus, the
requirements of Section 6 of the
Executive Order do not apply.

Unfunded Mandates Reform Act of 1995

The Unfunded Mandates Reform Act
of 1995, Public Law 104—4, requires
agencies to prepare a written assessment
of the cost, benefits and other effects of
proposed or final rules that include a
Federal mandate likely to result in the
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually. Because this final rule
will not have a $100 million effect, no
Unfunded Mandates assessment will be
prepared.
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Executive Order 12778 (Civil Justice
Reform)

This final rule does not have a
retroactive or preemptive effect. Judicial
review of a rule based on this proposal
may be obtained pursuant to 5 U.S.C.
702. That section does not require that
a petition for reconsideration be filed
prior to seeking judicial review.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980, we state that
there are no requirements for
information collection associated with
this rulemaking action.

List of Subjects in 49 CFR Part 578

Motor vehicle safety, Penalties.

m In consideration of the foregoing, 49
CFR part 578 is amended as set forth
below.

PART 578—CIVIL AND CRIMINAL
PENALTIES

m 1. The authority citation for part 578
continues to read as follows:

Authority: Pub. L. 101-410, Pub. L. 104—
134, 49 U.S.C. 30165, 30170, 30505, 32304A,

32308, 32309, 32507, 32709, 32710, 32912,
and 33115 as amended; delegation of
authority at 49 CFR 1.50.

m 2. Section 578.6, paragraphs (a)(1),
(a)(3) and (f)(2) are revised to read as
follows:

§578.6 Civil penalties for violations of
specified provisions of Title 49 of the United
States Code.

(a) Motor vehicle safety—(1) In
general. A person who violates any of
sections 30112, 30115, 30117 through
30122, 30123(a), 30125(c), 30127, or
30141 through 30147 of Title 49 of the
United States Code or a regulation
prescribed under any of those sections
is liable to the United States
Government for a civil penalty of not
more than $6,000 for each violation. A
separate violation occurs for each motor
vehicle or item of motor vehicle
equipment and for each failure or
refusal to allow or perform an act
required by any of those sections. The
maximum civil penalty under this
paragraph for a related series of
violations is $17,350,000.

* * * * *

(3) Section 30166. A person who
violates section 30166 of Title 49 of the
United States Code or a regulation
prescribed under that section is liable to
the United States Government for a civil
penalty for failing or refusing to allow
or perform an act required under that
section or regulation. The maximum
penalty under this paragraph is $6,000
per violation per day. The maximum
penalty under this paragraph for a
related series of daily violations is
$17,350,000.

* * * * *

(f) * % %

(2) A person that violates 49 U.S.C.
Chapter 327 or a regulation prescribed
or order issued thereunder, with intent
to defraud, is liable for three times the
actual damages or $3,000, whichever is
greater.

* * * * *

Issued on: December 15, 2010.
David L. Strickland,
Administrator.
[FR Doc. 2010-32008 Filed 12—20-10; 8:45 am]
BILLING CODE 4910-59-P
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FINANCIAL STABILITY OVERSIGHT
COUNCIL

12 CFR Chapter XIII

Authority To Designate Financial
Market Utilities as Systemically
Important

AGENCY: Financial Stability Oversight
Council.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Dodd-Frank Wall Street
Reform and Consumer Protection Act
(the “DFA”) gives the Financial Stability
Oversight Council (the “Council”) the
authority to identify and designate as
systemically important a financial
market utility if the Council determines
that the failure, or a disruption to the
functioning, of a financial market utility
could create or increase the risk of
significant liquidity or credit problems
spreading among financial institutions
or markets and thereby threaten the
stability of the financial system of the
United States. The DFA generally
defines a “financial market utility” as
any person that manages or operates a
multilateral system for the purpose of
transferring, clearing, or settling
payments, securities, or other financial
transactions among financial
institutions or between financial
institutions and that person.® The
utility-like arrangements used to settle
financial transactions, whether
involving payments, securities,
derivatives, or other similar financial
instruments, are critical parts of the
financial infrastructure for the economy
and are integral to the soundness of the
financial system and overall economic
performance. The importance of these
arrangements has been highlighted by
the recent period of market stress. This
advance notice of proposed rulemaking
(ANPR) invites public comment on the
criteria and analytical framework that

1 Section 803(6)(B) of the DFA excludes certain
entities from the definition of a financial market
utility, including designated contract markets and
national securities exchanges.

should be applied by the Council in
designating financial market utilities
under the DFA.

DATES: Comments must be received by
January 20, 2011.

ADDRESSES: Interested persons are
invited to submit comments regarding
this advance notice of proposed
rulemaking according to the instructions
for “Electronic Submission of
Comments” below. All submissions
must refer to the document title. The
FSOC encourages the early submission
of comments.

Electronic Submission of Comments.
Interested persons must submit
comments electronically through the
Federal eRulemaking Portal at http://
www.regulations.gov. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt, and enables the FSOC to make
them available to the public. Comments
submitted electronically through the
http://www.regulations.gov Web site can
be viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

Note: To receive consideration as public
comments, comments must be submitted
through the method specified above.

Public Inspection of Public
Comments. All properly submitted
comments will be available for
inspection and downloading at http://
www.regulations.gov.

Additional Instructions. Please note
the number of the question to which
you are responding at the top of each
response. Though the responses will be
screened for obscenities and
appropriateness, in general comments
received, including attachments and
other supporting materials, are part of
the public record and are immediately
available to the public. Do not enclose
any information in your comment or
supporting materials that you consider
confidential or inappropriate for public
disclosure.

FOR FURTHER INFORMATION CONTACT:
Office of Domestic Finance, Treasury, at
(202) 622-1703.

SUPPLEMENTARY INFORMATION: Sections
112(a)(2)(J) and 804(a) of the Dodd-
Frank Wall Street Reform and Consumer
Protection Act (the “DFA”) give the
Financial Stability Oversight Council

(the “Council”) the authority to identify
and designate as systemically important
a financial market utility if the Council
determines that the failure, or a
disruption to the functioning, of a
financial market utility could create or
increase the risk of significant liquidity
or credit problems spreading among
financial institutions or markets and
thereby threaten the stability of the
financial system of the United States.

I. Background

The Council, which was established
by section 111 of the DFA, has ten
voting members and 5 nonvoting
members.2 It has several duties,
including monitoring the financial
services marketplace to identify
potential threats to the financial
stability of the United States and
identifying those financial market
utilities that should be designated by
the Council as systemically important
and subject to enhanced examination,
supervision, enforcement and reporting
standards and requirements.

Financial market utilities exist in a
number of markets and provide many
benefits, but also concentrate risk. The
payment and settlement processes of
such systems are also highly
interdependent, either directly through
operational, contractual or affiliation
linkages, or indirectly through liquidity
flows or common participants. Problems
in the completion of settlement at one
system could spill over to other systems
or financial institutions in the form of
liquidity and credit disruptions.

Through this ANPR the Council is
seeking to gather information as it
begins to develop the specific criteria
and analytical framework by which it

2The voting members consist of the Secretary of
the Treasury who also is the Chairperson of the
Council, the Chairman of the Board of Governors of
the Federal Reserve System, the Comptroller of the
Currency, the Director of the Bureau of Consumer
Financial Protection, the Chairman of the Securities
and Exchange Commission, the Chairperson of the
Federal Deposit Insurance Corporation, the
Chairperson of the Commodity Futures Trading
Commission, the Director of the Federal Housing
Finance Agency, the Chairman of the National
Credit Union Administration Board, and an
independent member having insurance expertise
appointed by the President with the advice and
consent of the Senate. The nonvoting members are
the Director of the Office of Financial Research; the
Director of the Federal Insurance Office; and a State
insurance commissioner, a State banking
supervisor, and a State securities commissioner (or
an officer performing like functions), each
designated by a selection process determined by
their respective state supervisors or commissioners.
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will designate financial market utilities 3
as systemically important ¢ under Title
VIII of the DFA. This ANPR does not
address the designation criteria and
analytical framework for payment,
clearing, or settlement activities carried
out by financial institutions %, which the
Council is considering separately.

a. Considerations in Making a
Determination

Under section 804(a)(2) of the DFA, in
making a determination on whether the
financial market utility should be
designated as systemically important,
the Council must consider:

(A) The aggregate monetary value of
transactions processed by the financial
market utility;

(B) The aggregate exposure of the
financial market utility to its
counterparties;

(C) The relationship,
interdependencies, or other interactions
of the financial market utility with other
financial market utilities or payment,
clearing or settlement activities;

(D) The effect that the failure of or a
disruption to the financial market utility
would have on critical markets,
financial institutions, or the broader
financial system; and

(E) Any other factors that the Council
deems appropriate.

b. Process for Making a Determination

Under the provisions of the DFA, the
Council generally must provide a
financial market utility with advance
notice that it proposes to make a
determination, and the financial market
utility has up to 30 days to request a
hearing.6 The Council must schedule
the hearing within 30 days of receipt of
the request. After holding a hearing, the
Council has up to 60 days to make a
final determination. If a financial market
utility does not make a timely request
for a hearing, the Council must notify
the firm of its final determination
within 30 days of the expiration of the
30-day period in which a hearing could
have been requested. In making a
determination, the Council must consult
with the relevant supervisory agency for
the financial market utility 7 and the
Board of Governors of the Federal
Reserve System. Once designated, the
Council can rescind a designation. The
Council is not requesting comment on

3 As defined in Section 803(6) of the DFA.

4 As defined in Section 803(9) of the DFA.

5 As defined in Section 803(7) of the DFA.

6 The Council may waive or modify the advance
notice and hearing requirements if the Council
determines it is necessary to prevent or mitigate an
immediate threat to the financial system posed by
the FMU. DFA § 804(c)(3).

7 As defined in Section 803(8) of the DFA.

these procedural requirements in this
ANPR.

II. Criteria for Designation

1. What quantitative and qualitative
information should the Council use to
measure the factors it is required to
consider in Section 804(a)(2) when
making determinations under Section
804 of the DFA? How should
quantitative and qualitative
considerations be incorporated into the
determination process?

2. Can the considerations listed in
section 804(a)(2) be broken down into
easily measured factors that the Council
should use to determine whether
financial market utilities are
systemically important? Are there
certain levels of quantitative measures
(e.g., for value and exposure) or
qualitative characteristics (e.g.,
registered clearing agencies versus
exempt clearing agencies) that should
trigger a review for systemic importance
by the Council?

3. Which of the considerations listed
in section 804(a)(2) are most important
for the Council to consider? Should the
application of the considerations differ
depending on the type of FMU, and if
so how?

4. How should the Council measure
and assess the aggregate monetary value
of transactions processed by financial
market utilities?

a. For each type of financial market
utility (e.g., central counterparty, funds
transfer system), what is the best
approach for measuring value (e.g.,
notional values, margin flows, net
versus gross values)?

b. What time horizon/statistics should
be used when assessing value (e.g.,
daily, monthly or annual averages;
daily, monthly, or annual peaks?).
Should the Council consider historical
values, projected future values, or both?

c. Should different measures be
applied to different types of financial
market utilities based on their activities,
products, or markets?

d. What is the best approach for
measuring potential aggregate monetary
values for start-up financial market
utilities?

e. Should certain payment systems
that transfer relatively low aggregate
values be considered by the Council for
designation as systemically important
given that the system’s failure or
disruption could still cause widespread
disruption, especially if there is no
ready alternative means of making
payments? For example, the failure or
disruption of a system used extensively
to make payments could leave a
significant portion of the general public
with unexpected overdrafts and/or lack

of liquid funds. If so, what factors
should the Council consider in making
a determination of systemic importance
for such systems?

5. How should the Council measure
and assess the aggregate exposure of
financial market utilities engaged in
payment, clearing, or settlement
activities to its counterparties?

a. How should the Council identify
the extent to which financial market
utilities bear and create risk exposures
for themselves and their participants?

b. What measures of exposure should
be considered (e.g., liquidity exposures,
current and potential future
counterparty credit exposures,
operational risk, the degree of
concentration of exposures across
participants)?

c. For each type of financial market
utility (e.g., central counterparty, funds
transfer system), what is the best
approach for measuring current credit
exposure or, where relevant, potential
future exposures? For liquidity
(funding), how might the Council assess
the potential liquidity risks that a
financial market utility may bear or
liquidity risks it may impose on the
broader financial system should it fail to
settle as expected?

6. How should the Council identify,
measure, and assess the effects of
relationships, interdependencies, and
other interactions of financial market
utilities listed as considerations in
section 804(a)(2)?

a. What role should models of
interdependencies (e.g., correlations;
stress tests) play in the Council’s
determinations?

b. What role should the nature of
participants or counterparties play in
the Council’s determinations (e.g.,
common participants across utilities,
systemic importance of participants)?

c. Should the Council consider the
legal, corporate, or contractual
relationships of financial market
utilities in assessing relationships,
interdependencies, and other
interactions (e.g., common holding
company, joint ventures, cross-
margining agreements, service provider
relationships)?

d. Should the Council consider
whether there are readily available
substitutes for the payment, clearing,
and settlement services of financial
market utilities?

7. How should the Council assess
whether failures or disruptions to a
financial market utility could
potentially threaten the financial system
of the United States?

a. What measures, information and
thresholds should be used in assessing
the effect of a financial market utility
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failure or disruption on critical markets
and financial institutions? For example,
how might the Council assess potential
credit and liquidity effects and
spillovers from a financial market utility
disruption?

b. What factors should the Council
consider when determining whether
markets served by financial market
utilities are critical? What qualitative or
quantitative characteristics might lead
the Council to scope in or out particular
markets?

8. Title VIII of the DFA contains
distinct provisions with respect to
financial market utilities and financial
institutions engaged in payment,
clearing and settlement activities. What
factors should the Council consider in
distinguishing between a systemically
important financial market utility and a
financial institution that is very
substantially engaged in a systemically
important payment, clearing, or
settlement activity?

9. What other types of information
would be effective in helping the
Council determine systemic
importance? What additional factors
does your organization consider when
assessing exposure to, or the
interconnectedness of, financial market
utilities?

10. What role should international
considerations play in designating
financial market utilities?

Dated: December 14, 2010.
Alastair Fitzpayne,

Deputy Chief of Staff and Executive Secretary,
Department of the Treasury.

Statement of CFTC Chairman Gary
Gensler

I support the advanced notice of
proposed rulemaking on the Authority
to Designate Financial Market Utilities
as Systematically Important. It is an
important step in fulfilling the
requirements of the Dodd-Frank Act to
ensure that there is robust oversight and
risk management of financial market
utilities including clearinghouses.

Clearinghouses in the futures markets
have been around since the late-19th
Century and have functioned both in
clear skies and during stormy times—
through the Great Depression, numerous
bank failures, two world wars and the
2008 financial crisis—to lower risk to
the American public. By standing
between two counterparties, by valuing
transactions daily, requiring collateral,
and rigorous risk management
standards, clearinghouses help ensure
that the failure of one entity does not
harm its counterparties and reverberate
throughout the financial system.
Comprehensive and robust regulatory

oversight of clearinghouses, however, is
essential to our country’s financial
stability. This is particularly important
since, under the Dodd-Frank Wall Street
Reform and Consumer Protection Act,
standardized swaps between financial
entities must be brought to
clearinghouses.

The Commodity Futures Trading
Commission (CFTC) has overseen
clearinghouses for decades. Currently, it
oversees 14 clearinghouses and that
number is expected to increase to
approximately 20. The Dodd-Frank Act
provides for enhanced oversight of these
clearinghouses. In close consultation
with the Securities and Exchange
Commission, the Federal Reserve Board,
other financial regulatory agencies, and
international regulators, the CFTC is
currently working to implement a series
of rulemakings on risk management for
clearinghouses. These rulemakings will
take account of relevant international
standards, particular those developed by
the Committee on Payment and
Settlement Systems and the
International Organization of Securities
Commissions (CPSS-IOSCO). In some
instances, these rules also outline
specific additional requirements for
systemically important clearinghouses.

The Dodd-Frank Act gives the
Financial Stability Oversight Council
and the Federal Reserve Board
important roles in clearinghouse
oversight by authorizing the Council to
designate certain clearinghouses as
systemically important and by
permitting the Federal Reserve to
recommend heightened prudential
standards in certain circumstances.

The advanced notice of proposed
rulemaking being considered by this
Council today complements the CFTC’s
rulemaking efforts. It seeks the public’s
input on how the Council should apply
statutory criteria to determine which
clearinghouses qualify for designation
as systemically important.

At the CFTC, we plan on completing
the rulemaking with regard to
clearinghouses by the statutory deadline
of July 15, 2011. Although the effective
dates of these rules will generally be
later in 2011, it is my recommendation
that we as a Council be in position to
identify systemically important
clearinghouses by the summer of next
year. This will provide clarity to
clearinghouses and market participants
as to the standards that they will have
to uphold when the mandatory clearing
of standardized swaps becomes
effective.

[FR Doc. 2010-32005 Filed 12—20-10; 8:45 am]
BILLING CODE 4810-25-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1200; Directorate
Identifier 2010-NM-136—AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Model BD-100-1A10 (Challenger
300) Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above that would
supersede an existing AD. This
proposed AD results from mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as:

Investigation of a recent high altitude loss
of cabin pressurization on a BD-100-1A10
aircraft determined that it was caused by a
partial blockage of a safety valve cabin
pressure-sensing port, in conjunction with a
dormant failure/leakage of the safety valve
manometric capsule. The blockage, caused by
accumulation of lint/dust on the grid of the
port plug, did not allow sufficient airflow
through the cabin pressure-sensing port to
compensate for the rate of leakage from the
manometric capsule, resulting in the opening
of the safety valve. It was also determined
that failure of the manometric capsule alone
would not result in the opening of the safety
valve.

* * * * *

The unsafe condition is possible loss of
cabin pressure caused by the opening of
the safety valve. The proposed AD
would require actions that are intended
to address the unsafe condition
described in the MCAL

DATES: We must receive comments on
this proposed AD by February 4, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12—40, 1200 New Jersey
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Avenue, SE., Washington, DC, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., 400 Cote-Vertu Road West, Dorval,
Québec H4S 1Y9, Canada; telephone
514—-855-5000; fax 514—-855-7401;
e-mail thd.crj@aero.bombardier.com;
Internet http://www.bombardier.com.
You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647—-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Cesar Gomez, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office (ACO), 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7318; fax (516) 794—5531.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2010-1200; Directorate Identifier
2010-NM-136—AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On May 3, 2010, we issued AD 2010-
10-18, Amendment 39-16297 (75 FR

27406, May 17, 2010). That AD required
actions intended to address an unsafe
condition on the products listed above.

In Note 2 of AD 2010-10-18, we
explained that the AD did not mandate
replacement of the cabin pressure-
sensing port plug in both safety valves,
with a new gridless plug and that we
were considering further rulemaking.
We now have determined that further
rulemaking is necessary and this NPRM
follows from that determination. The
MCALI states:

Investigation of a recent high altitude loss
of cabin pressurization on a BD-100-1A10
aircraft determined that it was caused by a
partial blockage of a safety valve cabin
pressure-sensing port, in conjunction with a
dormant failure/leakage of the safety valve
manometric capsule. The blockage, caused by
accumulation of lint/dust on the grid of the
port plug, did not allow sufficient airflow
through the cabin pressure-sensing port to
compensate for the rate of leakage from the
manometric capsule, resulting in the opening
of the safety valve. It was also determined
that failure of the manometric capsule alone
would not result in the opening of the safety
valve.

This directive mandates a revision of the
maintenance schedule, the [repetitive]
cleaning of the safety valves, the removal of
material from the area surrounding the safety
valves and the modification of the safety
valves with a gridless cabin pressure-sensing

port plug.

The unsafe condition is possible loss of
cabin pressure caused by the opening of
the safety valve. The required actions
also include a detailed visual inspection
of the safety valves and surrounding
areas for discrepant material (e.g.,
foreign material surrounding the safety
valves, room temperature vulcanizing
(RTV) sealant on safety valves, RTV
excess on the bulkhead, tape near the
safety valve opening, and, on certain
airplanes, insulation near the safety
valve opening, and foam in the area
surrounding the safety valves), and for
contamination found in the safety valve
pressure ports. If contamination is
found on the safety valve pressure ports,
a detailed visual inspection for the
presence of RTV on the outside and
inside diameter of the pressure sensing
port conduit is required. If discrepant
materials are found, removing
discrepant material, cleaning the
surfaces of the valves, and securing
insulation are required, as applicable. If
the presence of RTV is detected,
cleaning the surfaces of the valves and
installing a new safety valve are
required, as applicable. You may obtain
further information by examining the
MCALI in the AD docket.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a Note within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 67 products of U.S. registry.

The actions that are required by AD
2010-10-18 and retained in this
proposed AD take about 9 work-hours
per product, at an average labor rate of
$85 per work hour. Required parts cost
about $0 per product. Based on these
figures, the estimated cost of the
currently required actions is $765 per
product.

We estimate that it would take about
1 work-hour per product to comply with
the new basic requirements of this
proposed AD. The average labor rate is
$85 per work-hour. Required parts
would cost about $0 per product. Where
the service information lists required
parts costs that are covered under
warranty, we have assumed that there
will be no charge for these costs. As we
do not control warranty coverage for
affected parties, some parties may incur
costs higher than estimated here. Based
on these figures, we estimate the cost of
the proposed AD on U.S. operators to be
$5,695, or $85 per product.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Amendment 39-16297 (75 FR
27406, May 17, 2010) and adding the
following new AD:

Bombardier, Inc.: Docket No. FAA-2010-
1200; Directorate Identifier 2010-NM—
136—AD.

Comments Due Date

(a) We must receive comments by February
4, 2011.

Affected ADs

(b) This AD supersedes AD 2010-10-18,
Amendment 39-16297.

Applicability

(c) This AD applies to Bombardier, Inc.
Model BD-100-1A10 (Challenger 300)
airplanes, having serial numbers (S/Ns)
20001 through 20274 inclusive, certificated
in any category.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new inspections. Compliance with
these inspections is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by these inspections, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance according
to paragraph (1) of this AD. The request
should include a description of changes to
the required inspections that will ensure the
continued operational safety of the airplane.

Subject

(d) Air Transport Association (ATA) of
America Code 21: Air conditioning.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Investigation of a recent high altitude loss
of cabin pressurization on a BD—100-1A10
aircraft determined that it was caused by a
partial blockage of a safety valve cabin
pressure-sensing port, in conjunction with a
dormant failure/leakage of the safety valve
manometric capsule. The blockage, caused by
accumulation of lint/dust on the grid of the
port plug, did not allow sufficient airflow
through the cabin pressure-sensing port to
compensate for the rate of leakage from the
manometric capsule, resulting in the opening
of the safety valve. It was also determined
that failure of the manometric capsule alone
would not result in the opening of the safety
valve.

* * * * *

The unsafe condition is possible loss of cabin
pressure caused by the opening of the safety
valve.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Requirements of AD 2010-
10-18, With No New Service Information

Actions

(g) For all airplanes: Within 30 days after
June 1, 2010 (the effective date of AD 2010—
10-18, Amendment 39-16297) revise the
Airworthiness Limitations section of the
Instructions for Continued Airworthiness by
incorporating Tasks 21-31-09-101 and 21—
31-09-102 in the Bombardier Temporary
Revision (TR) 5—-2-53, dated October 1, 2009,
to Section 5—10-40, “Certification
Maintenance Requirements,” in Part 2 of
Chapter 5 of Bombardier Challenger 300 BD—
100 Time Limits/Maintenance Checks.

(1) For the new tasks identified in
Bombardier TR 5-2-53, dated October 1,
2009: For airplanes identified in the “Phase-
in” section of Bombardier TR 5-2-53, dated
October 1, 2009, the initial compliance with
the new tasks must be carried out in
accordance with the phase-in schedule
detailed in Bombardier TR 5-2—-53, dated
October 1, 2009, except where that TR
specifies a compliance time from the date of
the TR, this AD requires compliance within
the specified time after June 1, 2010.
Thereafter, except as provided by paragraph
(1)(1) of this AD, no alternative to the task
intervals may be used.

(2) When information in Bombardier TR
5—2-53, dated October 1, 2009, has been
included in the general revisions of the
applicable Airworthiness Limitations section,
that TR may be removed from that
Airworthiness Limitations section of the
Instructions for Continued Airworthiness.

(h) For airplanes having S/Ns 20003
through 20173 inclusive, 20176, and 20177:
Within 50 flight hours after June 1, 2010, do
a detailed visual inspection of the safety
valves and surrounding areas for discrepant
material (e.g., foreign material surrounding
the safety valves, room temperature
vulcanizing (RTV) sealant on safety valves,
RTV excess on the bulkhead, tape near the
safety valve opening, and, on certain
airplanes, insulation near the safety valve
opening, and foam in the area surrounding
the safety valves) and a detailed visual
inspection for contamination (e.g., RTV, dust,
or lint) in the safety valve pressure ports, in
accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
100-25-14, dated June 30, 2008 (for airplanes
having S/Ns 20124, 20125, 20128, 20134,
20139, 20143, 20146, 20148 to 20173
inclusive, 20176, and 20177); or Bombardier
Service Bulletin 100-25-21, dated June 30,
2008 (for airplanes having S/Ns 20003
through 20123 inclusive, 20126, 20127,
20129 to 20133 inclusive, 20135 to 20138
inclusive, 20140 to 20142 inclusive, 20144,
20145, and 20147).

(1) If any discrepant material is found
during the detailed visual inspection, before
further flight, remove the discrepant material,
clean the surfaces of the valves, and secure
the insulation, as applicable, in accordance
with the Accomplishment Instructions of
Bombardier Service Bulletin 100-25-14,
dated June 30, 2008 (for airplanes having S/
Ns 20124, 20125, 20128, 20134, 20139,
20143, 20146, 20148 to 20173 inclusive,
20176, and 20177); or Bombardier Service
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Bulletin 100-25-21, dated June 30, 2008 (for
airplanes having S/Ns 20003 through 20123
inclusive, 20126, 20127, 20129 to 20133
inclusive, 20135 to 20138 inclusive, 20140 to
20142 inclusive, 20144, 20145, and 20147).

(2) If contamination (e.g., RTV, dust, or
lint) is found on the safety valve pressure
sensing ports, before further flight, do a
detailed visual inspection of the outside and
inside diameters of the pressure sensing port
conduit for the presence of RTV; and do the
actions specified in paragraph (h)(2)(i) and
(h)(2)(ii) of this AD, as applicable; in
accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
100-25-14, dated June 30, 2008 (for airplanes
having S/Ns 20124, 20125, 20128, 20134,
20139, 20143, 20146, 20148 to 20173
inclusive, 20176, and 20177); or Bombardier
Service Bulletin 100-25-21, dated June 30,
2008 (for airplanes having S/Ns 20003
through 20123 inclusive, 20126, 20127,
20129 to 20133 inclusive, 20135 to 20138
inclusive, 20140 to 20142 inclusive, 20144,
20145, and 20147).

(i) If no RTV is found, clean the plug of the
sensing port.

(ii) If any RTV is found, install a new safety
valve.

(i) For airplanes having S/Ns 20174, 20175,
20178 through 20189 inclusive, 20191
through 20228 inclusive, 20230 through
20232 inclusive, 20235, 20237, 20238, 20241,
20244, 20247, 20249 through 20251
inclusive, 20254, 20256 and 20259: Within
50 flight hours after June 1, 2010, clean the
cabin pressure-sensing port plug in both
safety valves, in accordance with Paragraph
2.B., “Part A—Modification—Cleaning,” of
the Accomplishment Instructions of
Bombardier Service Bulletin A100-21-08,
dated June 18, 2009.

(j) For airplanes having S/Ns 20003
through 20189 inclusive, 20191 through
20228 inclusive, 20230 through 20232
inclusive, 20235, 20237, 20238, 20241,
20244, 20247, 20249 through 20251
inclusive, 20254, 20256, and 20259: Within

50 flight hours after June 1, 2010, clean the
cabin pressure-sensing port plug in both
safety valves, in accordance with Paragraph
2.B., “Part A—Modification—Cleaning,” of
the Accomplishment Instructions of
Bombardier Service Bulletin A100-21-08,
dated June 18, 2009. Repeat the cleaning
thereafter at intervals not to exceed 50 flight
hours until the actions specified by
paragraph (k) of this AD are completed.

New Requirements of This AD

(k) For airplanes, having S/Ns 20003
through 20189 inclusive, 20191 through
20228 inclusive, 20230 through 20232
inclusive, 20235, 20237, 20238, 20241,
20244, 20247, 20249 through 20251
inclusive, 20254, 20256, and 20259: Within
12 months after the effective date of this AD,
replace the cabin pressure-sensing port plug
having part number (P/N) 2844-060 in both
safety valves with a new gridless plug having
P/N 2844—19 and re-identify the safety
valves, in accordance with Paragraph 2.C.,
“Part B—Modification—Replacement,” of the
Accomplishment Instructions of Bombardier
Service Bulletin A100-21-08, dated June 18,
2009. Doing the actions in paragraph (k) of
this AD terminates the repetitive cleanings
required by paragraph (j) of this AD.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(1) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOGs): The Manager, New York Aircraft
Certification Office, ANE-170, FAA, has the
authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York

TABLE 1—SERVICE INFORMATION

11590; telephone 516—228-7300; fax 516—
794-5531. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: A Federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave., SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

Related Information

(m) Refer to MCAI Canadian Airworthiness
Directive CF-2010-06, dated February 24,
2010; and the service information specified
in Table 1 of this AD; as applicable; for
related information.

Document

Date

Bombardier Service Bulletin A100-21-08 ...
Bombardier Service Bulletin 100-25-14
Bombardier Service Bulletin 100—-25-21

Bombardier Temporary Revision 5-2-53, dated October 1, 2009, to Section 5-10-40, “Certification Maintenance Re-
quirements,” in Part 2 of Chapter 5 of Bombardier Challenger 300 BD—100 Time Limits/Maintenance Checks.

June 18, 2009.
June 30, 2008.
June 30, 2008.
October 1, 2009.

Issued in Renton, Washington, on
December 14, 2010.

Ali Bahrami,

Manager, Transport Airp]ane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-31972 Filed 12-20-10; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1228; Directorate
Identifier 2009-SW-12-AD]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model AS350B, B1, B2, B3, BA,
and EC130 B4 Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
specified Eurocopter France (ECF)
helicopters. This proposed AD results
from a mandatory continuing
airworthiness information (MCAI) AD
issued by the European Aviation Safety
Agency (EASA), which is the Technical
Agent for the Member States of the
European Community. The superseding
MCALI AD states that several engine
flameouts have involved failure of the
41-tooth pinion in the engine accessory
gearbox. Each affected helicopter had a
starter-generator manufactured by one
company. Investigation revealed the
torque damping system of the starter-
generator was inoperative due to
incorrect adjustment and caused
bending stresses on the 41-tooth pinion.
Failure of the pinion causes the engine
fuel pump to stop operating and results
in an engine flameout. The EASA AD
requires a new adjustment procedure to
optimize the performance of the
specified starter-generator damping
assembly. These proposed AD actions
are intended to prevent failure of a
pinion and a fuel pump, engine
flameout, and subsequent loss of control
of the helicopter.

DATES: We must receive comments on
this proposed AD by January 20, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey

Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You may get the service information
identified in this proposed AD from
American Eurocopter Corporation, 2701
Forum Drive, Grand Prairie, TX 75053—
4005, telephone (972) 641-3460, fax
(972) 641-3527, or at http://
www.eurocopter.com.

Examining the Docket: You may
examine the AD docket on the Internet
at http://www.regulations.gov or in
person at the Docket Operations office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this proposed
AD, the economic evaluation, any
comments received, and other
information. The street address for the
Docket Operations Office (telephone
(800) 647-5527) is stated in the
ADDRESSES section of this proposal.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
DOT/FAA Southwest Region, Ed
Cuevas, ASW-112, Aviation Safety
Engineer, Rotorcraft Directorate, Safety
Management Group, 2601 Meacham
Blvd. Fort Worth, Texas 76137,
telephone (817) 222-5355, fax (817)
222-5961.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
data, views, or arguments about this
proposed AD. Send your comments to
an address listed in the ADDRESSES
section of this proposal. Include “Docket
No. FAA-2010-1228; Directorate
Identifier 2009-SW-12—AD” at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this proposed AD. We will consider all
comments received by the closing date
and may amend this proposed AD based
on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The EASA, which is the Technical
Agent for the Member States of the
European Community, has issued EASA
AD No. 2009-0027, dated February 18,
2009, which supersedes and cancels
EASA AD No. 2009-0004, dated January
12, 2009, to correct an unsafe condition
for the specified ECF model helicopters.

Pending additional investigations,
EASA AD No. 2009-0004, dated January
12, 2009, required an inspection of the
alignment and torque of the Aircraft
Parts Corporation (APC) (currently
UNISON) starter-generator damping
assembly and, in case of discrepancies,
conducting corrective actions. The
MCAI AD states that failure of the 41-
tooth pinion in the engine accessory
gearbox resulted in engine flameouts.
Each affected helicopter was equipped
with starter-generators manufactured by
APC. The additional investigations
revealed the torque damping system of
the starter-generator was inoperative
due to incorrect adjustment. EASA AD
No. 2009-0004 required a check of the
tightness of the starter-generator
damping system and angle
measurements.

After further investigation, EASA
issued AD 2009-0027, dated February
18, 2009, to require disassembling the
damping system, replacing the cup
springs and self-locking nut, and
reassembling by following a new
procedure, which has proven to be more
reliable and optimizes the performance
of the APC starter-generator damping
assembly. The proposed actions are
intended to prevent failure of a pinion
and a fuel pump, engine flameout, and
subsequent loss of control of the
helicopter.

You may obtain further information
by examining the MCAI AD and any
related service information in the AD
docket.

Related Service Information

ECF has issued Alert Service Bulletin
(ASB) No. 80.00.07, Revision 1, dated
February 6, 2009, for the Model AS350
B, BA, BB, B1, B2, and B3 helicopters
(ASB 80.00.07); and ASB No. 80A003,
Revision 1, dated February 6, 2009, for
the Model EC130 B4 helicopter
(80A003). The Model AS350 BB
helicopter is not type certificated in the
United States. ECF has received reports
of ARRIEL engine flameouts due to
failure of the 41-tooth pinion in the
engine accessory gearbox. The failure of
this pinion causes the fuel pump to stop
and results in engine flameout. The
affected helicopters had an APC starter-
generator installed. Investigation
revealed the torque damping system of
the starter-generator to be inoperative
due to incorrect adjustment. These
ASBs specify disassembly of the
damping system, replacing the
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Belleville springs (cup springs) and the
self-locking nut, and aligning the shaft
damping system of the APC starter-
generator. The actions described in the
MCAI AD are intended to correct the
unsafe condition identified in the
service information.

FAA’s Evaluation and Unsafe Condition
Determination

These products have been approved
by the aviation authority of France and
are approved for operation in the United
States. Pursuant to our bilateral
agreement with France, EASA, their
Technical Agent, has notified us of the
unsafe condition described in the MCAI
AD. We are proposing this AD because
we evaluated all information provided
by EASA and determined the unsafe
condition exists and is likely to exist or
develop on other products of these same
type designs. This proposed AD would
require, within 110 hours time-in-
service or 3 months, whichever occurs
first:

e Modifying and marking the APC
starter generator; and

¢ Before installing an APC starter-
generator with a part number (P/N) of
150SG122Q or 200SGL130Q), complying
with the requirements of this proposed
AD.

Differences Between This Proposed AD
and the MCAI AD

The MCAI AD refers to flight hours
instead of hours time-in-service.

Costs of Compliance

We estimate that this proposed AD
would affect about 847 helicopters. We
also estimate that it would take about 3
work-hours per helicopter to modify the
starter-generator. The average labor rate
is $85 per work-hour. ECF states in its
ASBs that one nut (P/N 150SG1071,
$36.12) and two springs (P/N
150SG1093, $29.14 each) are required
for the P/N 150SG122Q starter-generator
and one nut (P/N 150SG1071, $36.12)
and two springs (P/N 200SGL1093,
$33.64 each) are required for the P/N
200SGL130Q starter-generator. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators would
be $299,749 ($215,985 for labor and
$83,764 for parts), assuming that both
starter-generators are evenly distributed
in the fleet and that the entire fleet is
modified.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more

detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
product(s) identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

Therefore, I certify this proposed AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Eurocopter France: Docket No. FAA-2010—
1228; Directorate Identifier 2009—SW—
12—-AD.

Comments Due Date

(a) We must receive your comments by
January 20, 2011.

Other Affected ADs

(b) None.
Applicability

(c) This AD applies to Model AS350B, B1,
B2, B3, BA, and EC130 B4 helicopters with
ARRIEL engines with Aircraft Parts
Corporation (APC) starter-generators, part
number (P/N) 150SG122Q or P/N
200SGL130Q without “004” marked on the
identification plate, installed, certificated in
any category.

Reason

(d) The mandatory continuing
airworthiness information (MCAI) AD states
that several engine flameouts involved failure
of the 41-tooth pinion in the engine accessory
gearbox that caused the engine fuel pump to
fail. Each affected helicopter had an APC
Company (currently UNISON) starter-
generator installed. Investigation revealed the
torque damping system of the starter-
generator was inoperative. The EASA AD
requires a new adjustment procedure to
optimize the performance of the specified
starter-generator damping assembly. The
proposed actions are intended to prevent
failure of a pinion and a fuel pump, engine
flameout, and subsequent loss of control of
the helicopter.

Actions and Compliance

(e) Within 110 hours time-in-service (TIS)
or 3 months, whichever occurs first, unless
already accomplished, do the following:

(1) Replace the cup springs and fan nut,
functionally test the damping system, and
after this modification, mark “004” on the
identification plate of the APC starter
generator, as depicted in Figures 1 and 2, and
by following the Accomplishment
Instructions, paragraph 2.B.2., of Eurocopter
Alert Service Bulletin (ASB) No. 80.00.07,
Revision 1, dated February 6, 2009, for the
Model AS350 B, BA, B1, B2, and B3
helicopters; or ASB No. 80A003, Revision 1,
dated February 6, 2009, for the Model EC130
B4 helicopter.

(2) Before installing an APC starter-
generator with P/N 150SG122Q or P/N
200SGL130Q, comply with the requirements
of this AD.

Differences Between This AD and the MCAI
AD

(f) The MCAI AD refers to flight hours
instead of hours time-in-service.

Other Information

(g) Alternative Methods of Compliance
(AMOCGs): The Manager, Safety Management
Group, ATTN: DOT/FAA Southwest Region,
Ed Cuevas, ASW-112, Aviation Safety
Engineer, Rotorcraft Directorate, Safety
Management Group, 2601 Meacham Blvd.
Fort Worth, Texas 76137, telephone (817)
222-5355, fax (817) 222-5961, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19.

(h) EASA AD No. 2009-0027, dated
February 18, 2009, which supersedes and
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cancels EASA AD No. 2009-0004, dated
January 12, 2009, contains related
information.

Joint Aircraft System/Component (JASC)
Code

(i) The JASC Code is 2435: Starter-
Generator.

Issued in Fort Worth, Texas, on December
6, 2010.
Lance T. Gant,
Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.
[FR Doc. 2010-31963 Filed 12—20-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1255; Directorate
Identifier 2010—-CE-059-AD]

RIN 2120-AA64

Airworthiness Directives; B-N Group
Ltd. Model BN—2, BN-2A, BN-2A-2,
BN—2A-3, BN-2A—-6, BN-2A-8, BN—2A-
9, BN-2A-20, BN-2A-21, BN-2A-26,
BN-2A-27, BN-2B-20, BN—2B-21, BN—
2B-26, BN—2B—27, BN-2T, and BN-2T-
4R Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

An event has been reported where Glass
Fibre Reinforced Plastic (GFRP) elevator tips
have been found deformed on in-service
aircraft. The outboard three inches of the
elevator tip assembly profiles (top and
bottom surfaces) had changed from being
convex profiles to concave profiles. There is
concern that this could potentially result in,
or be caused by, internal structural
delamination and/or failure. Such a failure
could have a serious effect on the aircraft
handling and could potentially result in loss
of control of the aircraft.

The proposed AD would require actions
that are intended to address the unsafe
condition described in the MCAL
DATES: We must receive comments on
this proposed AD by February 4, 2011.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact
Airworthiness, Britten-Norman Aircraft
Ltd., Bembridge Airport, Isle of Wight,
PO35 5PR, United Kingdom; telephone:
+44(0) 20 3371 4000; fax: +44(0) 20 3371
4001; e-mail:
jim.roberts@bnaircraft.com. You may
review copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call 816—-329-4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Taylor Martin, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4138; fax: (816) 329—4090.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES. section. Include “Docket No.
FAA-2010-1255; Directorate Identifier
2010-CE-059-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this

proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued AD No.: 2009—
0105R2, dated March 9, 2010 (referred
to after this as “the MCAI”), to correct
an unsafe condition for the specified
products. The MCAI states:

An event has been reported where Glass
Fibre Reinforced Plastic (GFRP) elevator tips
have been found deformed on in-service
aircraft. The outboard three inches of the
elevator tip assembly profiles (top and
bottom surfaces) had changed from being
convex profiles to concave profiles. There is
concern that this could potentially result in,
or be caused by, internal structural
delamination and/or failure. Such a failure
could have a serious effect on the aircraft
handling and could potentially result in loss
of control of the aircraft.

For the reasons stated above, the initial
issue of this AD (AD 2009-0105) mandated
inspection of the GFRP elevator tips and
replacement of any deformed parts.

Its Revision 1 (AD 2009—-0105R1) extends
the compliance time by three months.

Its Revision 2 (AD 2009—-0105R2) extends
the compliance time by an additional three
months.

Relevant Service Information

Britten-Norman Aircraft Limited has
issued Service Bulletin Number BN-2/
SB 313, Issue 3, dated February 24,
2009; Drawing NB-31-235, Issue 13;
Drawing NB-31-873, Issue 2; and
Drawing NB—31-0906, Issue 3. The
actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAIL

FAA’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.
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Differences Between This Proposed AD
and the MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a Note within the
proposed AD.

Costs of Compliance

We estimate that this proposed AD
will affect 135 products of U.S. registry.
We also estimate that it would take
about 2 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $10,000 per
product.

Based on these figures, we estimate
the cost of the proposed AD on U.S.
operators to be $1,372,950, or $10,170
per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

B-N Group Ltd.: Docket No. FAA-2010—
1255; Directorate Identifier 2010-CE—
059-AD.

Comments Due Date

(a) We must receive comments by February
4, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to B-N Group Ltd.
Models BN-2, BN-2A, BN-2A-2, BN-2A-3,
BN-2A-6, BN-2A—-8, BN-2A-9, BN-2A-20,
BN-2A-21, BN—2A-26, BN—2A-27, BN—-2B—
20, BN-2B-21, BN-2B-26, BN-2B-27, BN—
2T, and BN-2T—4R airplanes, all serial
numbers, certificated in any category.

Subject

(d) Air Transport Association of America
(ATA) Code 27: Flight Controls.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

An event has been reported where Glass
Fibre Reinforced Plastic (GFRP) elevator tips
have been found deformed on in-service
aircraft. The outboard three inches of the
elevator tip assembly profiles (top and

bottom surfaces) had changed from being
convex profiles to concave profiles. There is
concern that this could potentially result in,
or be caused by, internal structural
delamination and/or failure. Such a failure
could have a serious effect on the aircraft
handling and could potentially result in loss
of control of the aircraft.

For the reasons stated above, the initial
issue of this AD (AD 2009-0105) mandated
inspection of the GFRP elevator tips and
replacement of any deformed parts.

Its Revision 1 (AD 2009-0105R1) extends
the compliance time by three months.

Its Revision 2 (AD 2009-0105R2) extends
the compliance time by an additional three
months.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) Before further flight after the effective
date of this AD, visually inspect for
deformation of shape and signs of concavity
the elevator tip assemblies (top and bottom
surfaces) as instructed in paragraphs 6 and 9
of Britten-Norman Aircraft Limited Service
Bulletin Number BN-2/SB 313, Issue 3, dated
February 24, 2009. If no sign of deformity or
concavity is found as a result of the
inspection required by paragraph (f)(1) of this
AD, no further action is required by this AD
except for the requirements of paragraph
(H)(3) of this AD.

(2) If signs of deformation or concavity are
found, before further flight, inspect for
delamination the elevator tip as instructed in
paragraph 9 of Britten-Norman Aircraft
Limited Service Bulletin Number BN-2/SB
313, Issue 3, dated February 24, 2009.

(i) If delamination is found as a result of
any inspection required by this AD, before
further flight, replace the elevator tip with a
serviceable elevator tip following Britten-
Norman Ltd. Drawing NB-31-235, Issue 13;
Britten-Norman Ltd. Drawing NB-31-873,
Issue 2; or Britten-Norman Ltd. Drawing NB—
0906, Issue 3, as applicable to airplane
models.

(ii) If no delamination is found as a result
of any inspection required by this AD, at
intervals not to exceed 50 hours time-in-
service (TIS) and until accomplishment of
paragraph (f)(2)(iii) of this AD, inspect for
delamination the elevator tip as instructed in
paragraph 9 of Britten-Norman Aircraft
Limited Service Bulletin Number BN-2/SB
313, Issue 3, dated February 24, 2009.

(iii) Within 12 months after the effective
date of this AD, unless already done as
required by paragraph (f)(2)(i) of this AD,
replace the elevator tip with a serviceable
elevator tip following Britten-Norman Ltd.
Drawing NB—31-235, Issue 13; Britten-
Norman Ltd. Drawing NB-31-873, Issue 2; or
Britten-Norman Ltd. Drawing NB-31-0906,
Issue 3, as applicable to airplane models.

(3) After the effective date of this AD, do
not install elevator tips on any airplane,
unless they have already been inspected in
accordance with Britten-Norman Aircraft
Limited Service Bulletin Number BN-2/SB
313, Issue 3, dated February 24, 2009, and
determined to be free from concavity and
delamination.
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FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCGs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Taylor Martin, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4138; fax: (816) 329—
4090. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, a federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave., SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

Related Information

(h) Refer to MCAI EASA AD No.: 2009—
0105R2, dated March 9, 2010; Britten-
Norman Aircraft Limited Service Bulletin
Number BN-2/SB 313, Issue 3, dated
February 24, 2009, Britten-Norman Ltd.
Drawing NB-31-235, Issue 13; Britten-
Norman Ltd. Drawing NB-31-873, Issue 2;
and Britten-Norman Ltd. Drawing NB-31—
0906, Issue 3. For service information related
to this AD, contact Airworthiness, Britten-
Norman Aircraft Ltd., Bembridge Airport, Isle
of Wight, PO35 5PR, United Kingdom;
telephone: +44(0) 20 3371 4000; fax: +44(0)
20 3371 4001; e-mail:
jim.roberts@bnaircraft.com. You may review
copies of the referenced service information
at the FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106. For

information on the availability of this
material at the FAA, call 816—-329-4148.

Issued in Kansas City, Missouri, on
December 14, 2010.
William J. Timberlake,

Acting Manager, Small Airplane Directorate,
Alrcraft Certification Service.

[FR Doc. 2010-31983 Filed 12-20-10; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240
[Release No. 34-63556; File No. S7-43-10]
RIN 3235-AK88

End-User Exception to Mandatory
Clearing of Security-Based Swaps

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule.

SUMMARY: In accordance with the Dodd-
Frank Wall Street Reform and Consumer
Protection Act of 2010 (“Dodd-Frank
Act”), the Securities and Exchange
Commission (“Commission”) is
proposing new Rule 3Cg—1 under the
Securities Exchange Act of 1934
(“Exchange Act”) governing the
exception to mandatory clearing of
security-based swaps available for
counterparties meeting certain
conditions. The Commission is
requesting comments on the proposed
rule and related matters.

DATES: Comments must be received on
or before February 4, 2011.

ADDRESSES: Comments may be
submitted by any of the following
methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/proposed.shtml); or

¢ Send an e-mail to rule-
comments@sec.gov. Please include File
No. S7-43-10 on the subject line; or

e Use the Federal eRulemaking Portal
(http://www.regulations.gov). Follow the
instructions for submitting comments.

Paper Comments

¢ Send paper comments in triplicate
to Elizabeth M. Murphy, Secretary,
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549-1090.

All submissions should refer to File No.
S7-43-10. This file number should be
included on the subject line if e-mail is
used. To help us process and review
your comments more efficiently, please

use only one method. The Commission
will post all comments on the
Commission’s Internet Web site (http://
www.sec.gov/rules/proposed.shtml).
Comments are also available for Web
site viewing and printing in the
Commission’s Public Reference Room,
100 F Street, NE., Washington, DC
20549 on official business days between
the hours of 10 a.m. and 3 p.m. All
comments received will be posted
without change; we do not edit personal
identifying information from
submissions. You should submit only
information that you wish to make
available publicly.

FOR FURTHER INFORMATION CONTACT:
Peter Curley, Attorney Fellow, at (202)
551-5696, or Andrew Blake, Special
Counsel, at (202) 551-5846, Division of
Trading and Markets, Securities and
Exchange Commission, 100 F Street,
NE., Washington, DC 20549-7010.

SUPPLEMENTARY INFORMATION: In
accordance with Section 763(a) of Title
VII (“Title VII”) of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act of 2010, the Commission is
proposing Rule 3Cg—1 under the
Exchange Act to govern the exception to
mandatory clearing of security-based
swaps available to counterparties to
security-based swaps meeting certain
conditions. The Commission is
soliciting comments on all aspects of the
proposed rule and alternative rule
language and will carefully consider any
comments received.

1. Introduction

On July 21, 2010, the President signed
the Dodd-Frank Act into law.? The
Dodd-Frank Act was enacted to, among
other purposes, promote the financial
stability of the United States by
improving accountability and
transparency in the financial system.2
Title VII of the Dodd-Frank Act provides
the Commission and the Commodity
Futures Trading Commission (“CFTC”)
with the authority to regulate over-the-
counter (“OTC”) derivatives in light of
the recent financial crisis, which
demonstrated the need for enhanced
regulation in the OTC derivatives
market.

The Dodd-Frank Act provides that the
CFTC will regulate “swaps,” the
Commission will regulate “security-
based swaps,” and the CFTC and the
Commission will jointly regulate “mixed
swaps.” 3 The Dodd-Frank Act amends

1 The Dodd-Frank Wall Street Reform and
Consumer Protection Act, Pub. L. No. 111-203, 124
Stat. 1376 (2010).

2 See Public Law 111-203, Preamble.

3 Section 712(d) of the Dodd-Frank Act provides
that the Commission and the CFTC, in consultation
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the Exchange Act* to require, among
other things, the following: (1)
Transactions in security-based swaps
must be cleared through a clearing
agency if they are of a type that the
Commission determines must be
cleared, unless an exemption from
mandatory clearing applies; 5 (2)
transactions in security-based swaps
must be reported to a registered
security-based swap data repository
(“SDR”) or the Commission; ¢ and (3) if
a security-based swap is subject to a
clearing requirement, it must be traded
on a registered exchange or a registered
or exempt security-based swap
execution facility, unless no facility
makes such security-based swap
available for trading.”

The Dodd-Frank Act seeks to ensure
that, wherever possible and appropriate,
derivatives contracts formerly traded
exclusively in the OTC market be
cleared.® One key way in which the
Dodd-Frank Act promotes clearing of
such contracts is by setting forth a
process by which the Commission
would determine whether a security-
based swap is required to be cleared; if
the Commission makes a determination
that a security-based swap is required to
be cleared, then parties may not engage
in such security-based swap without

with the Board of Governors of the Federal Reserve
System (“Federal Reserve”), shall jointly further
define the terms “swap,” “security-based swap,”
“swap dealer,” “security-based swap dealer,” “major
swap participant,” “major security-based swap
participant,” “eligible contract participant,” and
“security-based swap agreement.” These terms are
defined in Sections 721 and 761 of the Dodd-Frank
Act and, with respect to the term “eligible contract
participant,” in Section 1a(18) of the Commodity
Exchange Act (“CEA”), 7 U.S.C. 1a(18), as re-
designated and amended by Section 721 of the
Dodd-Frank Act. See Exchange Act Release Nos.
62717 (Aug. 13, 2010), 75 FR 51429 (Aug. 20, 2010)
(File No. S7-16—10) (advance joint notice of
proposed rulemaking regarding definitions
contained in Title VII of the Dodd-Frank Act)
(“Definitions Release”); 63452 (Dec. 7, 2010)
(“Definitions Proposing Release”).

4 All references to the Exchange Act contained in
this release refer to the Securities Exchange Act of
1934, as amended by the Dodd-Frank Act.

5 See Public Law 111-203, sec. 763(a) (adding
Exchange Act Section 3C).

6 See Public Law 111-203, sec. 763(i) and sec.
766(a) (adding Exchange Act Sections 13(m)(1)(G)
and 13A(A)(1), respectively).

7 See Public Law 111-203, sec. 763(a) (adding
Exchange Act Section 3C). See also Public Law
111-203, sec. 761 (adding Exchange Act Section
3(a)(77) (defining the term “security-based swap
execution facility”).

8 See, e.g., Report of the Senate Committee on
Banking, Housing, and Urban Affairs regarding The
Restoring American Financial Stability Act of 2010,
S. Rep. No. 111-176 at 34 (stating that “[s]Jome parts
of the OTC market may not be suitable for clearing
and exchange trading due to individual business
needs of certain users. Those users should retain
the ability to engage in customized, uncleared
contracts while bringing in as much of the OTC
market under the centrally cleared and exchange-
traded framework as possible.”).

submitting it for clearing unless an
exception applies.

Standards for mandatory clearing of
security-based swaps are established by
Exchange Act Section 3C(a)(1).° The
purpose of mandatory clearing of
security-based swap products is to
centralize individual counterparty risks
through a clearing agency acting as a
central counterparty that distributes risk
among the clearing agency’s
participants. Exchange Act Section
3C(g) provides that a security-based
swap otherwise subject to mandatory
clearing is not required to be cleared if
one party to the security-based swap is
not a financial entity, is using security-
based swaps to hedge or mitigate
commercial risk, and notifies the
Commission, in a manner set forth by
the Commission, how it generally meets
its financial obligations associated with
entering into non-cleared security-based
swaps (the “end-user clearing
exception”).10 Though beneficial for
reasons such as those described above,
mandatory clearing of security-based
swaps may also alter the burdens on
non-financial end-users of derivatives
relative to bilateral transactions, and
thereby possibly affect their risk
management practices.!* Exchange Act
Section 3C(g) is designed to permit non-
financial end-users that meet the
specified conditions to elect not to

9 See Exchange Act Release No. 63557 (Dec. 15,
2010) (“Mandatory Clearing Release”).

10 See Public Law 111-203, sec. 763(a) (adding
Exchange Act Section 3C(g)). This clearing
exception is elective. When trading with a security-
based swap dealer and a major security-based swap
participant, counterparties that are not swap
dealers, security-based swap dealers, major swap
participants or major security-based swap
participants have the right to forgo the end-user
clearing exception and require clearing for a
security-based swap that is subject to a Gommission
clearing mandate. These counterparties are granted
a similar right when a security-based swap has been
listed for clearing, but is not the subject of a
Commission clearing mandate. See Public Law 111—
203, sec. 763(a) (adding Exchange Act Section
3C(g)(5)). The choice to require or forgo clearing is
solely at the non-financial counterparty’s
discretion. See Public Law 111-203, sec. 763(a)
(adding Exchange Act Section 3C(g)(2)).

11 Burdens that may rest upon non-financial end-
users arising from central clearing could include
clearing fees and the requirement to post initial and
variation margin. The net cost of these burdens to
non-financial end-users is expected to vary. In
particular, the final net cost to non-financial end-
users would also need to account for the fees and
charges of dealers and other counterparties to
security-based swaps with non-financial end-users
and for any bilateral margin or other collateral
requirements established in connection with such
transactions. As a result, it is possible that the costs
for an end-user to engage in a centrally cleared
transaction may be less than for comparable
bilateral transactions in some circumstances. The
Commission is requesting comments on the costs
experienced by non-financial end-users in
connection with both cleared and non-cleared
security-based swaps.

centrally clear security-based swaps and
retain flexibility to use both cleared and
non-cleared security-based swaps in
their risk management activities.

The Dodd-Frank Act provides the
Commission with authority to adopt
rules governing the end-user clearing
exception and to prescribe rules, issue
interpretations or request information
from persons claiming the end-user
clearing exception necessary to prevent
abuse of the exception.12 The
Commission is also required to consider
whether to exempt small banks, savings
associations, farm credit system
institutions and credit unions from the
definition of “financial entity” contained
in Exchange Act Section 3C(g)(3)(A).
The Commission is proposing Rule 3Cg—
1 under the Exchange Act to specify
requirements for using the exception to
mandatory clearing of security-based
swaps established by Exchange Act
Section 3C(g), together with proposed
alternative language to provide an
exemption for small banks, savings
associations, farm credit system
institutions and credit unions.

IL. Description of Proposed Rule

A. Notification to the Commission

In order to qualify for the end-user
clearing exception, a non-financial
entity 13 that uses security-based swaps
to hedge or mitigate commercial risk
must notify the Commission how it
generally meets its financial obligations
associated with non-cleared security-
based swaps.1# The Exchange Act
authorizes the Commission to establish
rules regarding such notification as well
as to prescribe rules as may be necessary

12 See Public Law 111-203, sec. 712(f). See also
Pub. L. No. 111-203, sec. 763(a) (adding Exchange
Act Section 3C(g)(6)).

13 Exchange Act Section 3C(g)(1)(A) limits
availability of the end-user clearing exception to
circumstances when one of the counterparties to the
security-based swap is not a financial entity. The
term financial entity is defined in Section
3G(g)(3)(A) of the Exchange Act, and includes the
following eight entities: (i) A swap dealer; (ii) a
security-based swap dealer; (iii) a major swap
participant; (iv) a major security-based swap
participant; (v) a commodity pool as defined in
section 1a(10) of the Commodity Exchange Act; (vi)
a private fund as defined in section 202(a) of the
Investment Advisers Act of 1940 (15 U.S.C. 80-b—
2(a)); (vii) an employee benefit plan as defined in
paragraphs (3) and (32) of section 3 of the Employee
Retirement Income Security Act of 1974 (29 U.S.C.
1002); or (viii) a person predominantly engaged in
activities that are in the business of banking or
financial in nature, as defined in section 4(k) of the
Bank Holding Company Act of 1956. Four of these
terms, “swap dealer”, “major swap participant”,
“security-based swap dealer” and “major security-
based swap participant” are themselves the subject
of current proposed joint rulemaking by the
Commission and the CFTC. Definitions Proposing
Release, supra note 3.

14 See Public Law 111-203, sec. 763(a) (adding
Exchange Act Section 3C(g)(1)(C)).
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to prevent abuse of the end-user clearing
exception.15 The Commission is
proposing Rule 3Cg—1 to require non-
financial entities to notify the
Commission each time the end-user
clearing exception is used by delivering
certain information to an SDR in the
manner required by proposed Exchange
Act Regulation SBSR.16 The
Commission believes that receiving a
notification for each transaction may
provide for a more complete picture
regarding how end-users meet their
financial obligations based on the
transactions in which they engage. The
specified additional information would
be delivered to the SDR by the reporting
party defined in proposed Regulation
SBSR (the “Reporting Party”) 17 together
with other information regarding the
security-based swap separately required
by proposed Regulation SBSR. Under
the applicable requirements of proposed
Regulation SBSR, the additional
information required by proposed Rule
3Cg—1 would be delivered to the SDR in
the same electronic format established
by the SDR for purposes of proposed
Regulation SBSR,8 promptly after the
security-based swap transaction is
executed, which for information of this
kind would be no later than:

¢ 15 minutes after the time of
execution for a security-based swap that
is executed and confirmed
electronically;

¢ 30 minutes after the time of
execution for a security-based swap that
is confirmed electronically but not
executed electronically; or

¢ 24 hours after execution for a
security-based swap that is not executed
or confirmed electronically.19
The information delivered to the SDR
pursuant to Rule 3Cg—1 would need to
be accurate as of the date and time the
information is delivered to the SDR.20

15 See Public Law 111-203, sec. 712(f) and sec.
763(a) (adding Exchange Act Sections 3C(g)(1)(C)
and 3C(g)(6)).

16 See Exchange Act Release No. 63346 (Nov. 18,
2010), 75 FR 75208 (Dec. 2, 2010) (“Regulation
SBSR Proposing Release”). Regulation SBSR
contemplates that information may be delivered to
the Commission directly in limited circumstances
when an SDR is not available. When permitted by
Regulation SBSR, such delivery would also meet
the end-user clearing exception notice requirement.
Persons wishing to comment on the requirements
of proposed Regulation SBSR should submit
comments pursuant to the Regulation SBSR
Proposing Release.

17 Proposed Exchange Act Rule 901(a) under
Regulation SBSR defines which of the parties to a
security-based swap will be designated the
Reporting Party for these purposes. See id.

18 See id. (proposed Rules 901(h) and 907(a)(2) of
proposed Regulation SBSR).

19 See id. (proposed Rule 901(d)(2) of proposed
Regulation SBSR).

20 See id. (for each security-based swap
transaction made in reliance on the end-user

The Commission believes that this
requirement should improve transaction
efficiency by allowing notification to be
made in a manner consistent with other
transaction reporting requirements
being developed pursuant to the Dodd-
Frank Act. The timing requirements
should also ensure the Commission has
up to date information as of the time of
submission.

1. Meeting Financial Obligations

A non-financial entity invoking the
end-user clearing exception must notify
the Commission of “how it generally
meets its financial obligations
associated with non-cleared security-
based swaps” (“Financial Obligation
Notice”).21 Under existing market
practices, counterparties to security-
based swaps regularly use forms of
collateral support both to create
incentives for obligors to meet their
financial obligations under the
agreements and to provide themselves
with access to some asset of value that
can be sold or the value of which can
be applied in the event of default.22
Though not required by Exchange Act
Section 3C(g), such individualized
credit arrangements between
counterparties in bilateral security-
based swap transactions can be
important components of risk
management consistent with the policy
rationale of ensuring that the end-user
clearing exception is reasonably
available to non-financial entities
hedging or mitigating commercial
risks.23

However, a principal feature
distinguishing cleared security-based
swaps from non-cleared security-based
swaps is that non-cleared security-based
swaps do not provide a uniform method
of mitigating such counterparty credit

clearing exception, proposed Rule 901(d)(1)(ix)
under Regulation SBSR requires parties to a
security-based swap to indicate whether or not the
end-user clearing exception is being invoked when
reporting transaction information to an SDR as
required by Exchange Act Section 13(m)(1)(F). The
information required under proposed Exchange Act
Rule 3Cg-1 is separate from these requirements but
would be delivered to the SDR by the Reporting
Party in the same manner as required by proposed
Regulation SBSR).

21 See Public Law 111-203, sec. 763(a) (adding
Exchange Act Section 3C(g)(1)(C)).

22 See ISDA Collateral Steering Committee,
Market Review of OTC Derivative Bilateral
Collateralization Practices (2.0), (March 1, 2010)
(available at http://www.isda.org/c_and_a/pdf/
Collateral-Market-Review.pdf) (ISDA
Collateralization Practices”) (explaining credit risk,
methods of risk mitigation and the context for
collateralization as a risk reduction technique).

23 See 156 Cong. Rec. S6192 (daily ed. July 22,
2010) (letter from Sen. Dodd and Sen. Lincoln to
Rep. Frank and Rep. Peterson (the “Dodd-Lincoln
Letter”)).

risk.24 Given this lack of uniformity,
proposed Rule 3Cg-1(a)(5) would
require a counterparty relying on the
end-user clearing exception to provide
certain information as part of its
notification to the Commission
regarding the methods used to mitigate
credit risk in connection with non-
cleared security-based swaps. If more
than one method is used then
information must be provided regarding
each applicable method. Notification of
all methods, as proposed in proposed
Rule 3Cg-1(a)(5), would provide the
Commission with more complete
information regarding the risk
characteristics of non-cleared security-
based swaps used by non-financial
entities to hedge or mitigate commercial
risk.

Proposed Rule 3Cg—1(a)(5)(i) requires
notification to the Commission
regarding whether a credit support
agreement is being used in connection
with the non-cleared security-based
swap. For these purposes, the term
credit support agreement refers to any
agreement, or annex, amendment or
supplement to another agreement,
which contemplates the periodic
transfer of specified collateral to or from
another party to support payment
obligations associated with the security-
based swap. Agreements of this kind are
frequently used to mitigate the
counterparty credit risk of security-
based swaps and other derivatives that
are not centrally cleared, but the use of
such arrangements may be more or less
common among certain types of
counterparties and for certain types of
security-based swaps.25 The proposed
notification would provide the
Commission with information regarding
the extent to which credit support
agreements are used by non-financial
entities to support their financial
obligations associated with non-cleared
security-based swaps.

Proposed Rule 3Cg—1(a)(5)(ii) requires
notification to the Commission
regarding whether the financial
obligations associated with the non-
cleared security-based swap are secured
by collateral pledged under a written
security arrangement not requiring the
transfer of possession of collateral to
either of the security-based swap
counterparties. Examples of this type of

24 See ISDA Collateralization Practices, supra
note 22 (describing methods of risk mitigation used
in connection with OTC Derivatives and key legal
foundations supporting collateralization).

25 See ISDA Collateralization Practices, supra
note 22. See also ISDA, ISDA Margin Survey 2010
(available at http://www.isda.org/c_and_a/pdf/
ISDA-Margin-Survey-2010.pdf) (“ISDA Margin
Survey 2010”) (describing collateralization levels
for derivatives transactions by counterparty type,
product type and types of collateral received).


http://www.isda.org/c_and_a/pdf/Collateral-Market-Review.pdf
http://www.isda.org/c_and_a/pdf/Collateral-Market-Review.pdf
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arrangement include, but are not limited
to, (i) agreements granting security
interests over property of the reporting
person, whether or not such security
interests are perfected by the filing of a
mortgage, financing statements or
similar documents, and (ii) agreements
to transfer assets to collateral agents or
escrow agents acting pursuant to
instructions agreed by both parties to a
security-based swap. While such
arrangements may be somewhat less
commonly used to mitigate credit risk
associated with non-cleared security-
based swaps, the Commission
preliminarily believes these methods
may have particular importance for
certain categories of non-financial
entities, such as enterprises with high
levels of fixed assets relative to cash
flows.26 Accordingly, the Commission
preliminarily considers it appropriate to
separately categorize this information in
the data proposed to be collected.

Proposed Rule 3Cg—1(a)(5)(iii)
requires notification to the Commission
regarding whether the financial
obligations associated with the non-
cleared security-based swap are
guaranteed by a person or entity other
than the counterparty invoking the end-
user clearing exception. The proposed
notification would provide the
Commission with information regarding
the manner in which financial
obligations are met by providing
information regarding the use of
guarantees by third parties (such as
parent companies, affiliated parties or
others) in meeting financial obligations
associated with non-cleared security-
based swaps.2?

Proposed Rule 3Cg—1(a)(5)(iv)
requires notification to the Commission
regarding whether the counterparty
invoking the end-user clearing
exception intends to meet its obligations
associated with the security-based swap
solely by utilizing available financial
resources (i.e., its general
creditworthiness).28 Financial resources

26 See ISDA Margin Survey 2010, supra note 25,
at 9 (noting types of non-ISDA collateral agreements
used and frequency of use).

27 See ISDA Collateralization Practices, supra
note 22, at 20 (identifying master cross-netting and
cross-guarantee structures as common credit risk
mitigation practices); see also ISDA 2002 Master
Agreement, Multicurrency—Cross Border Schedule,
Part 4(f) (contemplating bank letters of credit and
third party guarantees as credit support
documents).

28 For a variety of reasons one or both of the
counterparties to some non-cleared security-based
swaps may choose not to mitigate credit risk and
instead rely on the general creditworthiness of their
opposite counterparty, given the circumstances and
financial terms of the transaction. See, e.g., Office
of the Comptroller of Currency, Risk Management
of Financial Derivatives, Comptroller’s Handbook,
at 50 (Jan. 1997) (available at http://www.occ.gov/

that might be available to meet
obligations associated with non-cleared
security-based swaps may include any
number of sources, including existing
assets, investments and cash balances,
cash flow from operations, short-term
and long-term lines of credit and capital
market sources of funding.

Proposed Rule 3Cg—1(a)(5)(v) requires
notification to the Commission
regarding whether the counterparty
invoking the end-user clearing
exception intends to employ means
other than those described in proposed
Rules 3Cg-1(a)(5)(i), (ii), (iii), or (iv) to
meet its financial obligations associated
with a security-based swap. This item is
intended to separately categorize all
other methods that may be used in the
markets today or that may develop in
the future for meeting obligations
associated with non-cleared security-
based swaps relying on the end-user
clearing exception to provide a clearer
picture of the manner in which an end-
user is meeting its financial obligations.
The Commission anticipates many
entities would meet their financial
obligations through one of the specific
methods listed in Rule 3Cg—1(a)(5)(i),
(ii), (iii), or (iv). The information
collected pursuant to proposed Rule
3Cg-1(a)(5)(v), however, may allow the
Commission to gain greater insight
regarding the potential existence of
other means for meeting financial
obligations, as well as whether there is
a significant number of transactions that
would justify more granular rules
concerning the manner in which end-
users are meeting their financial
obligations in the future with respect to
whether and how end-users are using
other credit risk mitigating
methodologies to support meeting their
financial obligations associated with
non-cleared security-based swaps.

2. Preventing Abuse of the End-User
Clearing Exception

The remaining items of information
required by proposed Rule 3Cg—1,
specifically proposed Rules 3Cg—1(a)(1),
(2), (3), (4) and (6), are designed to
affirm compliance with particular
requirements of Exchange Act Section
3C(g) or otherwise produce information
necessary to aid the Commission in its
efforts to prevent abuse of the end-user
clearing exception as contemplated by
Exchange Act Section 3C(g)(6).29

static/publications/handbook/deriv.pdf)
(contemplating that evaluations of individual
counterparty credit limits should aggregate limits
for derivatives with credit limits established for
other activities, including commercial lending).

29 See Public Law 111-203, sec. 763(a) (adding
Exchange Act Section 3G(g)(6)). See also Public Law
111-203, sec. 764 (adding Exchange Act Section

Proposed Rule 3Cg—1(a)(1) requires
identifying which of the counterparties
to the security-based swap is invoking
the end-user clearing exception. At least
one counterparty must be identified for
each security-based swap that will rely
on the end-user clearing exception.
When both counterparties to a security-
based swap are non-financial entities
and meet the other requirements of the
end-user clearing exception, both
parties may choose to use the exception
and provide the required information to
the SDR.

Proposed Rule 3Cg—1(a)(2) requires
information to be provided regarding
the status of the counterparty invoking
the end-user clearing exception as a
non-financial entity under Section
3C(g)(3) of the Act.30 This information is
being solicited because the exception to
mandatory clearing of security-based
swaps under Exchange Act Section
3C(g) is only available to persons that
are not financial entities, or are affiliates
of non-financial entities satisfying the
requirements of Exchange Act Section
3C(g)(4).

Proposed Rule 3Cg—1(a)(3) requires
information to be provided regarding
whether the counterparty invoking the
end-user clearing exception is an
affiliate of another person qualifying for
the exception under Exchange Act
Section 3C(g), and satisfies the
additional requirements of Exchange
Act Section 3C(g)(4).3® Section 3C(g)(4)
of the Exchange Act contains a number
of provisions specially designed for
finance affiliates of persons qualifying
for the end-user clearing exception, and
among other things does not permit
finance affiliates that are themselves
swap dealers, security-based swap
dealers, major swap participants, major
security-based swap participants or
certain other defined categories of
entities to use the end-user clearing
exception as an agent for another entity
in any circumstances.32 Given these

15F of the Exchange Act creating new business
conduct standards applicable to interactions of
security-based swap dealers and major security-
based swap participants with other counterparties).

30 See Public Law 111-203, sec. 763(a) (adding
Exchange Act Section 3C(g)(3)).

31 See Public Law 111-203, sec. 763(a) (adding
Exchange Act Section 3C(g)(4)).

32 Exchange Act Section 3C(g)(4)(A) provides that
affiliates of persons qualifying for the end-user
clearing exception will also qualify for the end-user
clearing exception if the affiliate (1) acts on behalf
of the person and as agent, (2) uses the security-
based swap to hedge or mitigate commercial risk of
that person or another affiliate of that person that
is not a financial entity as defined in Exchange Act
Section 3C(g)(3), and (3) is not itself one of seven
entities defined in Exchange Act Section
3C(g)(4)(B). See Public Law 111-203, sec. 763(a)
(adding Exchange Act Section 3C(g)(4)(A)). The

Continued


http://www.occ.gov/static/publications/handbook/deriv.pdf
http://www.occ.gov/static/publications/handbook/deriv.pdf

79996

Federal Register/Vol.

75, No. 244 /Tuesday, December 21,

2010/Proposed Rules

additional features, the Commission
preliminarily believes it is appropriate
to separately categorize security-based
swaps transacted by finance affiliates in
particular in order to aid the
Commission in its efforts to prevent
abuse of the end-user clearing exception
by being able to readily identify entities
that qualify as financial entities and are
participating in the use of the exception.
Proposed Rule 3Cg—1(a)(4) requires
information to be provided regarding
whether the counterparty invoking the
end-user clearing exception uses the
security-based swap being reported to
hedge or mitigate commercial risk. The
exception to mandatory clearing of
security-based swaps pursuant to
Section 3C(g) of the Exchange Act is
only available to persons that use
security-based swaps to hedge or
mitigate commercial risk. The
Commission has proposed to adopt
Exchange Act Rule 3a67—4 to define the
meaning of hedging or mitigating
commercial risk for these purposes.33
Proposed Rule 3Cg—1(a)(6) requires all
counterparties invoking the end-user
clearing exception to indicate whether
they are an issuer of securities registered
under Exchange Act Section 12 or
required to file reports pursuant to
Exchange Act Section 15(d) (“SEC
Filer”).3¢ Under Exchange Act Section
3C(i), the exception to mandatory
clearing of security-based swaps

seven entities are: (i) A swap dealer; (ii) a security-
based swap dealer; (iii) a major swap participant;
(iv) a major security-based swap participant; (v) an
issuer that would be an investment company, as
defined in section 3 of the Investment Company Act
of 1940 (15 U.S.C. 80a-3), but for paragraph (1) or
(7) of subsection c of that Act (15 U.S.C. 80a—3(c));
(vi) a commodity pool; or (vii) a bank holding
company with over $50,000,000,000 in
consolidated assets. See Public Law 111-203, sec.
763(a) (adding Exchange Act Section 3C(g)(4)(B)). In
addition, an affiliate, subsidiary, or wholly owned
entity of a person that qualifies for an exception
under Exchange Act Section 3C(g)(4)(A) and which
is predominantly engaged in providing financing
for the purchase or lease of merchandise or
manufactured goods of the person shall be exempt
from both the margin requirements described in
Exchange Act Section 15F(e) and the clearing
requirement in Exchange Act Section 3C(a),
provided that the security-based swaps in question
are entered into to mitigate the risk of the financing
activities. See Public Law 111-203, sec. 763(a)
(adding Exchange Act Section 3C(g)(4)(C)).

33 See infra notes 49-51 and accompanying text.

34For these purposes, a counterparty invoking the
end-user clearing exception is considered by the
Commission to be an issuer of securities registered
under Exchange Act Section 12 or required to file
reports pursuant to Exchange Act Section 15(d) if
it is controlled by a person that is an issuer of
securities registered under Exchange Act Section 12
or required to file reports pursuant to Exchange Act
Section 15(d). See Rule 1-02(x) of Regulation S-X,
17 CFR 210.1-02(x) (defining subsidiary for
purposes of the financial statements required to be
filed as part of registration statements under Section
12, and annual and other reports under Exchange
Act Sections 13 and 15(d)).

pursuant to Exchange Act Section 3C(g)
is available to SEC Filers only if an
appropriate committee of the issuer’s
board of directors or governing body has
reviewed and approved the issuer’s
decision to enter into security-based
swaps that are subject to the
exception.35 When the counterparty
invoking the end-user clearing
exception is an SEC Filer, two
additional items of information must be
provided:

¢ Proposed Rule 3Cg—1(a)(6)(i)
requires an SEC Filer invoking the end-
user clearing exception to specify its
SEC Central Index Key number.
Collection of this information will allow
the Commission to cross reference
materials filed with the relevant SDR
with information in periodic reports and
other materials filed by the SEC Filer
with the Commission.36

¢ Proposed Rule 3Cg—1(a)(6)(ii)
requires confirmation that an
appropriately authorized committee of
the board of directors or equivalent
governing body of the SEC Filer
invoking the clearing exception has
reviewed and approved the decision to
enter the security-based swap subject to
the end-user clearing exception.3” The
Commission preliminarily believes
collection of this information is
appropriate to promote compliance with
the requirements of the end-user
clearing exception.

Request for Comment

The Commission generally requests
comments on all aspects of proposed
Rule 3Cg—1. Additionally, the
Commission requests comments on the
following specific issues:

o [s it sufficiently clear what
information the Commission is
requiring to be reported under proposed
Rule 3Cg—17? If not, why not? Are there
clarifications or instructions the
Commission could adopt that would be
useful for parties seeking to invoke the

35 See Public Law 111-203, § 763(a) (adding
Exchange Act Section 3G(i). For these purposes, the
Commission considers a committee to be
appropriate if it is specifically authorized to review
and approve the issuer’s decisions to enter into
security-based swaps).

36 Exchange Act Section 3C(i) contemplates board
review and approval of the decision to enter into
the swap that is subject to the exemption. See Item
305 of Regulation S-K, 17 CFR 229.305.

37 For example, a board resolution or an
amendment to a board committee’s charter could
expressly authorize such committee to review and
approve decisions of the reporting person not to
clear the security-based swap being reported. In
turn, such board committee also could adopt
policies and procedures regarding the review and
approval required by Exchange Act Section 3C(i),
which may include periodic consideration of the
relative costs, risk management characteristics and
other features of cleared and non-cleared security-
based swaps.

end-user clearing exception? If so, what
are they and what would be the benefits
of adopting them?

e Would it be difficult or
prohibitively expensive for
counterparties to report the information
required under the proposed Rule 3Cg—
1?7 If so, why?

e Should the Commission require
more or less frequent notifications to the
Commission than are currently
contemplated by proposed Rule 3Cg—17?
What other types of notifications should
the Commission consider and what
would be the potential frequency
associated with such notifications? Are
the requirements that the information
provided under the proposal be accurate
as of the date and time the information
is provided to the SDR appropriate?
Should the Commission consider any
other time frame for accuracy of
information? If so, what time frame
should the Commission consider and
what would be the advantages or
disadvantages of such time frame?

e Should the Commission consider
collecting more or less information than
it has proposed to collect in connection
with the Financial Obligation Notice? Is
other information needed to achieve the
purposes of the Dodd-Frank Act with
respect to how an end-user meets its
financial obligations or in order to
prevent evasion of the end-user clearing
exception? For example, is it necessary
or appropriate for the Commission to
collect:

O Additional information from that
proposed regarding the credit support
agreement and the collateral practices
under the agreement, such as the level
of margin collateral outstanding (e.g.,
less than or equal to a specified dollar
amount, or greater than a series of
progressively higher dollar amounts) or
the frequency of portfolio
reconciliation?

O Additional information from that
proposed regarding the types of
collateral provided (e.g., cash,
government securities, other securities,
other collateral) by an end-user and the
effect of the liquidity of such collateral
on the ability of the end-user to meet its
financial obligations?

O Additional information from that
proposed regarding specific terms of the
credit support agreement, such as
whether the collateral requirements are
unilateral or bilateral provisions and
whether there are contractual terms
triggered by changes in the credit rating
or other financial circumstances of one
or both of the counterparties?

© Additional information from that
proposed about the guarantor, such as
whether or not the guarantor is a parent
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or affiliate of the person invoking the
end-user clearing exception?

O Additional information from that
proposed regarding the assets pledged,
such as the type of security interest or
the type of property being used as
collateral?

O Additional information from that
proposed regarding the segregation
arrangements, such as the identity of the
collateral agent or other third party
involved in the arrangement, and
information regarding whether the
arrangement involves a custodial, tri-
party or different type of relationship?

O Additional information from that
proposed regarding the adequacy of
other means being used, or the adequacy
of the financial resources available, to
meet the financial obligations associated
with the non-cleared security-based
swap?

O Additional information from that
proposed regarding the review and
approval by the appropriate committee
of the SEC Filer’s board or governing
body of the issuer’s decision to enter
into the security-based swap subject to
the end-user clearing exception, such as
information provided to the committee
and/or a summary of the policies and
procedures used by the committee in
practice?

e Are each of the terms used in
Exchange Act Section 3C(g)(4)
sufficiently clear to permit compliance
with proposed Rule 3Cg-1 by affiliates
invoking the end-user clearing
exception? Should the Commission
adopt more specific requirements to
implement the provisions of Exchange
Act 3C(g)(4)? Should the Commission
provide further guidance on terms used
in Exchange Act Section 3C(g)(4), such
as the meaning of the term
“predominantly engaged”? If so, what
specific rules or guidance should the
Commission consider and what would
be the benefits of adopting them?

e Are the requirements of Exchange
Act Section 3C(i) sufficiently clear to
permit compliance with proposed Rule
3Cg-1 by parties invoking the end-user
clearing exception? Should the
Commission adopt more specific
requirements to implement the
provisions of Exchange Act 3C(i)? For
example, should the Commission adopt
provisions to specify the membership or
other characteristics of the board
committee, such as that a majority of the
committee, or the entire committee,
consist of independent directors?
Should the Commission adopt
provisions to clarify the steps that
should be taken by board committees
reviewing and approving an SEC Filer’s
decision to enter into security-based
swaps subject to the end-user clearing

exception? If so, what specific rules
should the Commission consider and
what would be the benefits or
disadvantages of adopting them? Should
the review and approval contemplated
by Exchange Act Section 3C(i) include
a review and approval of the SEC Filer’s
decisions by a board committee (1)
Composed of a majority of independent
directors, (2) that has adopted
procedures pursuant to which security-
based swap transactions that are subject
to the end-user clearing exception may
be entered into by the company, which
are reasonably designed to facilitate a
risk management policy that has been
approved by the board or an appropriate
committee, (3) that makes and approves
such changes to the policy as the
committee deems necessary, and (4)
determines no less frequently than
quarterly that all security-based swap
transactions entered into during the
preceding quarter subject to the end-
user clearing exception were effected in
compliance with such procedures? 38
Are there other Commission rules
concerning board approvals that may be
useful models for the review and
approval contemplated by Exchange Act
Section 3C(1)?

e Is the meaning of the term “issuer
of securities” as used in Exchange Act
Section 3C(i) sufficiently clear? Is there
a better alternative that the Commission
should consider?

e Should the Commission consider
requiring parties invoking the end-user
clearing exception to report additional
types of information, to limit the
possibility for the exception to be
abused or for other reasons? If so, what
other information should be reported
and what would be the benefit of
requiring such information to be
reported? What categories of
information, if any, should not be
required to be reported and why?

o Will some types of security-based
swaps be more susceptible to abuse than
others? For example:

O Are persons more or less likely to
abuse the end-user clearing exception in
connection with credit default swaps or
equity swaps or when the underlying
reference credit or security has certain
characteristics?

O Are large or small companies or
other identifiable sub-categories of
counterparties to security-based swaps
more or less likely to abuse the end-user
clearing exception than other persons?

O Are there certain security-based
swap products or counterparties that the
Commission should monitor for abuse
more closely than others?

38 Cf., 17 CFR 270.17a-7(e) (Rule 17a—7(e) under
the Investment Company Act of 1940).

If so, why?

e Are there different considerations
for small companies or other
identifiable categories of persons who
may wish to invoke the end-user
clearing exception? If so, what are they
and how should the Commission take
these considerations into account?

e Should the Commission consider
requiring that a narrative statement be
provided when an end-user employs
means other than those described in
proposed Rules 3Cg—1(a)(5)(i), (ii), (iii),
or (iv) to meet its financial obligations?

3. Form of Notice to the Commission

Proposed Rule 3Cg—1(a) provides that
a counterparty to a security-based swap
that invokes the end-user clearing
exception shall satisfy the notice
requirements of Exchange Act Section
3C(g)(1)(C) by delivering or causing to
be delivered the additional information
specified in proposed Rule 3Cg—1(a) to
a registered SDR or the Commission in
the form and manner required for
delivery of the information separately
specified under proposed Rule 901(d) of
Regulation SBSR.39 Delivery of such
information would also allow the
information submitted pursuant to
proposed Rule 3Cg—1(a) by the
counterparty invoking the end-user
clearing exception to be made available
to the public by the SDR, to the extent
required by proposed Regulation
SBSR.20 Under this approach, rather

39 See Regulation SBSR Proposing Release, supra
note 16. For each security-based swap transaction
made in reliance on the end-user clearing
exception, proposed Rule 901(d)(1)(ix) under
Regulation SBSR requires parties to a security-based
swap to indicate whether or not the end-user
clearing exception is being invoked when reporting
transaction information to an SDR as required by
Exchange Act Section 13(m)(1)(F). Proposed
Exchange Act Rule 901(a) under Regulation SBSR
defines which of the parties to a security-based
swap will be designated the Reporting Party for
these purposes. The information required under
proposed Exchange Act Rule 3Cg—1 would be in
addition to these requirements but would be
delivered to the SDR by the Reporting Party in the
same manner as required by proposed Regulation
SBSR. Regulation SBSR contemplates that
information may be delivered to the Commission
directly in limited circumstances when an SDR is
not available. When permitted by Regulation SBSR,
such delivery would also meet the end-user clearing
exception notice requirement.

40 See Regulation SBSR Proposing Release, at
Section V., supra note 16, discussing public
dissemination of security-based swap transaction
information generally, including Exchange Act
Section 13(m)(1)(B) (authorizing the Commission to
make security-based swap transaction data available
to the public to enhance price discovery) and
Exchange Act Section 13(m)(1)(E)(iv) (requiring the
Commission to consider whether public disclosure
of security-based swap transaction data will
materially reduce market liquidity). The
Commission preliminarily believes information
collected pursuant to proposed Rule 3Cg—1 would
not be required to be publicly disseminated, but is

Continued
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than collecting information through a
separate process established by the
Commission for these purposes, the
information delivered in compliance
with the requirements of proposed Rule
3Cg—1(a) and proposed Regulation SBSR
would serve as the official notice of a
security-based swap transaction made in
reliance on the end-user clearing
exception.

The Dodd-Frank Act requires all
transactions in security-based swaps
(whether cleared or non-cleared) to be
reported to a registered SDR or the
Commission.4* As centralized
recordkeeping facilities of OTC
derivatives transactions, SDRs are
intended to play a critical role in
enhancing transparency in the security-
based swap markets. SDRs will enhance
transparency by having complete
records of security-based swap
transactions, maintaining the integrity
of those records, and providing effective
access to those records to relevant
authorities and the public in line with
their respective information needs.*2
The Commission recently proposed a
series of new rules relating to the SDR
registration process, duties, and core
principles to ensure that SDRs operate
in the manner contemplated by the
Dodd-Frank Act.#3 The Commission
also recently proposed Regulation SBSR
to establish the standards that would

requesting comments on this point. See infra note
47 and accompanying text.

41 See Public Law 111-203, sec. 763(i) and sec.
766(a) (adding Exchange Act Sections 13(m)(1)(G)
and 13A(A)(1), respectively).

42]n the case of non-cleared security-based
swaps, each SDR is required to confirm with both
parties to the security-based swap the accuracy of
the data submitted to the SDR pursuant to Exchange
Act Section 13(n)(5)(B), and both the parties to the
security-based swap and the SDR have duties to
correct errors in the data that may be identified
under proposed Rules 905(a) (parties to the
security-based swap) and 905(b) (SDRs) of
Regulation SBSR. See Public Law 111-203, sec.
763(i) (adding Exchange Act Section 13(n)(5)(B);
Regulation SBSR Proposing Release, supra note 16.
SDRs are required by Exchange Act Section 13(n)(5)
(15 U.S.C. 78m(n)(5)) to have policies and
procedures reasonably designed to protect the
privacy of all transaction information received by
the SDR, and the Commission recently proposed
Rule 13n-9 to implement this requirement. See
Exchange Act Release No. 63347 (Nov. 19, 2010),
75 FR 77306 (Dec. 10, 2010) (“Regulation SDR
Release”). Exchange Act Section 13A(c)) requires
each party to a non-cleared security-based swap to
maintain records of the security-based swaps held
by such party in the form required by the
Commission, and Exchange Act Section 13A(d)
mandates that these records must be in a form not
less comprehensive than required to be collected by
SDRs. See Public Law 111-203, sec. 766(a) (adding
Exchange Act Sections 13A(c)—(d)) These records
are available for inspection by the Commission and
other specified authorities pursuant to Exchange
Act Section 13A(c)(2) (Public Law 111-203, sec.
766(a) (adding Exchange Act Section 13A(c)(2))).

43 See Regulation SDR Release, supra note 42.

apply when information is submitted to
an SDR.44

The Commission preliminarily
believes collecting notice information
for the end-user clearing exception
through SDRs will support the
development of straight through trade
processing, help to reduce the
administrative burdens of the notice
requirement and assure the accuracy of
the information collected.45 Using the
centralized facilities of SDRs should
also make it easier for the Commission
to analyze how the end-user clearing
exception is being used, monitor for
potentially abusive practices, and take
timely action to address abusive
practices if they were to develop.4®

Under proposed Regulation SBSR,
and in particular proposed Rule 901(d),
the information required to be reported
to an SDR includes, if the security-based
swap is not cleared, “whether the
exception in Section 3C(g) of the
Exchange Act was invoked.” This
information would then be included in
the transaction report disseminated to
the public under proposed Rule 902.
Pursuant to proposed Rule 3Cg—1(a),
however, the information required to be
reported to an SDR would include more
detailed information than simply
whether Section 3C(g) was invoked—for
example, under Rule 3Cg—1(a) the
reportable information would include
the identity of the counterparty relying
on the clearing exception, and
information regarding how that
counterparty expects to meet its
financial obligations. The Commission
preliminarily believes that this
additional information would either fall
under the exception to public

44 See id.

45 See id. Exchange Act Sections 13(n) and 13A
require parties to report transaction information to
SDRs, confirm its accuracy and correct
inaccuracies. See Public Law 111-203, sec. 763(i)
(adding Exchange Act Section 13(n)); Public Law
111-203, sec. 766(a) (adding Exchange Act Section
13A). The Commission preliminarily believes these
requirements create sufficient assurance to consider
the transaction records collected by SDRs reliable
for use in connection with regulatory decisions, and
therefore the Commission preliminarily believes the
records should also be considered reliable for
purposes of the notice requirement under Exchange
Act Section 3C(g). Public Law 111-203, sec. 763(a)
(adding Exchange Act Section 3C(g)).

46 The proposed notification method is supported
by the recordkeeping requirements under Exchange
Act Section 13A, which will permit the
Commission to review transaction information and
take such action as may be necessary to prevent
abuses of the end-user clearing exception. See
Public Law 111-203, sec. 766(a) (adding Exchange
Act Section 13A). Such Commission action would
be taken in a manner consistent with our review
practices for other transaction information
submitted to SDRs, rather than through a separate
process developed for these purposes, thereby
helping to maintain consistency of regulatory action
in comparable areas.

dissemination contained in proposed
Rule 902(c)(2),47 or otherwise should be
excluded from the publicly-
disseminated transaction report. Thus,
the only information collected pursuant
to Rule 3Cg—1 that would be
disseminated publicly is “whether the
exception to Section 3C(g) of the
Exchange Act was invoked.”

Request for Comment

The Commission generally requests
comments on all aspects of proposed
Rule 3Cg-1. Additionally, the
Commission requests comments on the
following specific issues:

e Is it appropriate for the Commission
to require notification regarding use of
the end-user clearing exception to be
made through SDRs? Should notifying
the Commission necessarily involve
direct conveyance of the information to
the Commission rather than delivery
through an SDR? What are the
advantages or disadvantages of the
Commission’s proposal?

¢ Does collecting Financial
Obligation Notice information through
SDRs interfere with the ability of non-
financial entities to use the end-user
clearing exception in any way? Are
SDRs reliable enough to be used for
these purposes? Are the services
provided by SDRs reasonably available
to non-financial entities?

e Is Financial Obligation Notice
information different from other
information proposed to be collected by
SDRs in some respect that makes use of
SDRs for these purposes inappropriate?
If so, how is the notice information
different and why is it inappropriate to
use SDRs to collect the information?

e Would it be preferable to require
notice of use of the end-user clearing
exception to be given through the
Commission’s EDGAR system on a
newly developed EDGAR form? 48 What
would be the advantages or
disadvantages of using the EDGAR
system? For example:

O Do parties intending to invoke the
end-user clearing exception anticipate
any benefits or burdens of filing an
EDGAR form electronically that should
be considered?

47 Proposed Rule 902(c)(2) of Regulation SBSR
would prohibit disclosure of any information
disclosing the business transactions and market
positions of any person with respect to a security-
based swap that is not cleared. See supra note 16
(citing Regulation SBSR Proposing Release).

48 See EDGAR Filer Manual, Volume I: “General
Information” Version 8 (Sept. 2009), incorporated
by reference into the Code of Federal Regulations
(Release Nos. 33-9058, 34—60390, 39-2466, IC—
28838, July 28, 2009); EDGAR Filer Manual,
Volume II: “EDGAR Filing,” Version 15 (Aug. 2010),
incorporated by reference into the Code of Federal
Regulations (Release Nos. 33—9140; 34-62873; 39—
2471; 1C-29413, Sept. 9, 2010).
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© Is the EDGAR system likely to be
familiar to all entities invoking the end-
user clearing exception? Will small
companies or other identifiable
categories of persons face different
burdens or advantages than others when
using the EDGAR system?

O Should the Commission require
persons invoking the end-user clearing
exception to submit notice to the
Commission on an EDGAR form in
addition to the information collected
through SDRs? Would collecting
information in both ways significantly
aid the Commission’s efforts to prevent
abuse of the end-user clearing exception
or have other benefits that should be
considered by the Commission? Would
doing so create significant additional
burdens for persons invoking the end-
user clearing exception?

e Other than the alternative of using
the Commission’s EDGAR system, are
there other methods that the
Commission should consider for
receiving notification regarding the use
of the end-user clearing exception? For
example, could the information
submitted to an SDR also be dually
submitted to Commission in some form?
If so, what are the possible alternatives
and what advantages or disadvantages
would they have?

¢ Do the Exchange Act and the
associated rules and proposed rules
regulating SDRs and parties to security-
based swaps create sufficient assurance
that notice information collected
through SDRs will be accurate? Are
there additional protections the
Commission should establish to create
greater assurance that the notice
information collected will be accurate?
If so, what are they and how will they
improve the information collection
process?

e Would the person reporting
information to the SDR be in a position
to know, in all cases, the information
the Commission is requiring to be
reported under proposed Rule 3Cg—1(a)?
If not, why not? Are representations and
warranties and similar established
market practices associated with
documenting security-based swap
transactions adequate to ensure the
person reporting information to the SDR
can obtain the information required to
be reported under proposed Rule 3Cg—
17

e Should the Commission consider
more or less frequent reporting of the
information required by Rule 3Cg-1(a)?
How frequently will the information
required to be reported be expected to
change? Would alternatives to proposed
Rule 3Cg—1 such as the collection of
periodic reports or updates of general
notifications to the Commission be

sufficient to achieve the purposes of
Exchange Act Section 3C(g)? If so, what
are the possible alternatives and what
advantages or disadvantages would they
have?

¢ How long would it be expected to
take for the person reporting
information to the SDR to gather the
information required under proposed
Rule 3Cg—1(a)? Will the time needed to
gather the required information disrupt
the transaction process for security-
based swaps to any material extent?

e Should the Commission require
persons invoking the end-user clearing
exception to follow additional
compliance practices in some
circumstances? For example:

© Should the Commission require
persons invoking the end-user clearing
exception swap to create additional
records of the means being used to
mitigate the credit risk of the security-
based swap as contemplated by
proposed Rule 3Cg—1(a)(5) and maintain
such record in the manner required by
Exchange Act Section 13A(d)?

O Should the Commission require
persons invoking the end-user clearing
exception to file materials referred to in
proposed Rule 3Cg—1(a)(5) with the
Commission? Why or why not?

© Should the Commission require
persons invoking the end-user clearing
exception to establish any other
additional compliance practices? If not,
why not? If so, what should those
practices be and what would be the
advantages and disadvantages of
adopting such a requirement?

¢ Will collecting notice information
together with other transaction
information have the advantages
expected by the Commission? For
example, will analyzing information
regarding use of the end-user clearing
exception by product type and other
transaction characteristics help to
promote market efficiency or inform
future Commission rulemaking? Are
there other advantages or disadvantages
related to collecting notice information
through SDRs that the Commission
should consider? If so, what are they?

¢ Does collecting notice information
regarding use of the end-user clearing
exception through SDRs create
significantly greater burdens or
advantages for some parties to security-
based swaps compared to others? For
example, will parties who frequently
transact security-based swaps face
higher or lower burdens or advantages
compared to parties that enter into
security-based swap transactions less
frequently? Will parties who enter into
both cleared and non-cleared security-
based swaps face different burdens or
advantages in comparison to parties

who enter into only cleared security-
based swaps or only non-cleared
security-based swaps? Will small
companies face different burdens than
large companies? If so, what steps
should the Commission consider taking
to account for these differences? Given
that certain efficiencies may arise from
conducting frequent transactions in
security-based swaps, are the additional
burdens that may be faced by small
companies or non-financial entities that
enter into security-based swaps
infrequently unique to the proposed
rule or do they principally reflect the
nature of the security-based swaps
market and the nature of the transacting
party? Are there benefits from collecting
notice information that should also be
considered?

e Should any or all of the information
required to be reported to an SDR
pursuant to proposed Rule 3Cg—1(a) be
publicly disseminated? Should public
dissemination be limited only to the fact
that Exchange Act Section 3C(g) was
invoked? Are there any changes to the
proposed rules the Commission should
consider regarding public
dissemination? If publicly disclosed,
how would market participants,
academics and other members of the
public expect to use such information
and what are the potential benefits or
costs of such uses? Would additional
information be useful? What
information, if any, included in
proposed Rule 3Cg—1(a) would raise
concerns for end-users if made public
after the end-user elected to use the
exception? How would the public
interest be better served by keeping
information relating to the end-user
clearing exception in or out of the
public domain?

e If restrictions on public
dissemination of the information are in
place, should the Commission consider
permitting such dissemination after the
lapse of a certain period of time? If so,
should all or only a subset of the
information be disseminated? What
would be an appropriate time period for
a delay in dissemination? How would
the analysis of whether the public
interest would be better served by
keeping information relating to the end-
user clearing exception in or out of the
public domain change based on whether
there is a delay in such dissemination?

e Should information regarding
whether the end-user clearing exception
was invoked that is collected pursuant
to proposed Rule 3Cg—1(a) be made
available to the public through the SDR
or through new processes established by
the Commission? What would be the
advantages and disadvantages of either
approach?
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B. Hedging or Mitigating Commercial
Risk

To apply the end-user clearing
exception, Exchange Act Section
3C(g)(1)(B) requires a non-financial
entity to determine whether it uses
security-based swaps to hedge or
mitigate commercial risk.#® The phrase
“hedging or mitigating commercial risk”
is itself the subject of current joint
rulemaking by the Commission and the
CFTC. The Commission and the CFTC
recently proposed a definition of
“hedging or mitigating commercial risk”
under proposed Exchange Act Rule
3a67—4 that the Commission
preliminarily believes should also
govern the meaning of “hedging or
mitigating commercial risk” for
purposes of Exchange Act Section
3C(g)(1)(B).5° The Commission
preliminarily believes this approach
should ensure consistency of

49 See Public Law 111-203, sec. 763(a) (adding
Exchange Act Section 3C(g)(1)(B)).

50 See Definitions Proposing Release, supra note
3. Persons wishing to comment on the definition of
“hedging or mitigating commercial risk” should
submit comments pursuant to the Definitions
Proposing Release. For reference, proposed
Exchange Act Rule 3a67—4(a) reads as follows:

“Hedging or mitigating commercial risk

For purposes of section 3(a)(67) of the Act, 15
U.S.C. 78c(a)(67) and § 240.3a67-1 of this chapter,
a security-based swap position shall be deemed to
be held for the purpose of hedging or mitigating
commercial risk when:

(a) Such position is economically appropriate to
the reduction of risks that are associated with the
present conduct and management of a commercial
enterprise, or are reasonably expected to arise in the
future conduct and management of the commercial
enterprise, where such risks arise from:

(1) The potential change in the value of assets
that a person owns, produces, manufactures,
processes, or merchandises or reasonably
anticipates owning, producing, manufacturing,
processing, or merchandising in the ordinary course
of business of the enterprise;

(2) The potential change in the value of liabilities
that a person has incurred or reasonably anticipates
incurring in the ordinary course of business of the
enterprise; or

(3) The potential change in the value of services
that a person provides, purchases, or reasonably
anticipates providing or purchasing in the ordinary
course of business of the enterprise;

(b) Such position is:

(1) Not held for a purpose that is in the nature
of speculation or trading;

(2) Not held to hedge or mitigate the risk of
another security-based swap position or swap
position, unless that other position itself is held for
the purpose of hedging or mitigating commercial
risk as defined by this section or 17 CFR § 1.3(ttt);
and

(c) The person holding the position satisfies the
following additional conditions:

(1) The person identifies and documents the risks
that are being reduced by the security-based swap
position;

(2) The person establishes and documents a
method of assessing the effectiveness of the
security-based swap as a hedge; and

(3) The person regularly assesses the effectiveness
of the security-based swap as a hedge.”

interpretation across the Exchange Act
provisions for which this concept is
relevant and provide assurance of fair
and equivalent treatment for similarly
situated parties in a wide variety of
circumstances.5!

Request for Comment

The Commission generally requests
comments on all aspects of proposed
Rule 3Cg-1. Additionally, the
Commission requests comments on the
following specific issues:

o Are there reasons to believe that the
proposed joint rulemaking by the
Commission and the CFTC to define the
meaning of certain terms used in the
Exchange Act may affect the availability
of the end-user clearing exception? If so,
what specifically are the affects
expected and what concerns do they
raise?

o Are there further distinctions or
clarifications that should be made by
the Commission for purposes of the end-
user clearing exception that are different
from those being made in connection
with the proposed joint rulemaking by
the Commission and the CFTC? If so,
what are they and what would be the
benefits of adopting them?

o Are there technical requirements or
details associated with terms used in the
definition of “financial entity” in
Exchange Act Section 3C(g)(3) that may
have unexpected consequences when
used in connection with the end-user
clearing exception? Are there aspects of
the CEA, the Investment Advisers Act of
1940 (15 U.S.C. 80), the Employee
Retirement Income Security Act of 1974
(29 U.S.C. 1002), or the Bank Holding
Company Act of 1956 (12 U.S.C. 184)
that are incorporated in the definition
that may need to be taken into
consideration by the Commission to
ensure the end-user clearing exception
is available in appropriate
circumstances? If so, what specific
changes should the Commission

51 The Commission notes that certain portions of
proposed Rule 3a67—4 would be either inapplicable
to, or would need to be interpreted in light of, the
circumstances surrounding the end-user clearing
exception. For example, subparagraph 3a67—-4(c)(3)
of the proposed Rule requires that a person
regularly assess the effectiveness of the security-
based swap as a hedge. Given that persons must
determine whether the end-user clearing exception
is available at the time the security-based swap is
first confirmed, this portion of proposed Rule 3a67—
4 is inapplicable for purposes of Exchange Act
Section 3C(g)(1)(B). In addition, proposed Rule
3a67—4 does not contemplate applying the
definition of hedging or mitigating commercial risk
to affiliates. Exchange Act Section 3C(g)(4) creates
certain additional requirements for affiliates of non-
financial entities seeking to invoke the end-user
clearing exception, and these requirements must
also be satisfied for the end-user clearing exception
to be available.

consider and what would be the benefits
of adopting them?

e Should the Commission consider
adopting a separate definition of
“hedging or mitigating commercial risk”
specifically designed to address the
circumstances of the end-user clearing
exception? If so, what are the specific
considerations associated with the end-
user clearing exception that make a
separate rule desirable? What features
would such a rule need in order to be
effective and what would be the benefits
of adopting them?

e Should the Commission consider
limiting or broadening the definition of
“hedging or mitigating commercial risk”
as it applies to the end-user clearing
exception? For example, should
security-based swaps subject to the end-
user clearing exception be required to
hedge or mitigate commercial risk on a
single risk or an aggregate risk basis,
and/or on a single entity or a
consolidated basis? Are more specific
industry-specific rules on hedging or
rules that apply only to certain
categories of asset classes appropriate at
this time? Should security-based swaps
facilitating asset optimization or
dynamic hedging be included? Why or
why not? Commenters are requested to
discuss both the policy and legal bases
underlying such comments.

o If an entity is designated as a swap
dealer, security-based swap dealer,
major swap participant or major
security-based swap participant only for
some of its swaps or security-based
swaps, should it be treated as a financial
entity under Exchange Act Section
3C(g)(3) and thereby be disqualified
from invoking the end-user clearing
exception for all of its security-based
swaps? If so, why? If not, should the
Commission require security-based
swap dealers and major security-based
swap participants in that position to
separate or otherwise keep distinct
those security-based swap activities for
which they are designated as a security-
based swap dealer or major security-
based swap participant from their other
security-based swap activities? If so,
how? If not, why not?

III. Required Consideration of a
Clearing Exemption for Small Banks,
Savings Associations, Farm Credit
System Institutions and Credit Unions

Mandatory clearing of security-based
swaps is a central part of the reforms
enacted by the Dodd-Frank Act and
generally applies to financial entities
without regard to size. However, Section
3C(g)(3)(B) of the Exchange Act requires
the Commission to consider whether to
exempt small banks, savings
associations, farm credit systems
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institutions and credit unions from the
Exchange Act’s definition of “financial
entity”, including specifically those
with total assets of $10,000,000,000 or
less (“Identified Financial
Institutions”).52 The advantages and
disadvantages associated with
mandatory clearing may be different
with respect to certain types of financial
entities and the Commission is required
to consider whether such differences
warrant granting an exemption for
Identified Financial Institutions.53

The Identified Financial Institutions
may use security-based swaps, and
other derivatives to hedge or mitigate
their business risks in ways that may be
directly related to the business of
banking. Under the definition of
“financial entity” in the Dodd-Frank
Act, however, these institutions would
not qualify to use the end-user clearing
exception unless further action is taken
by the Commission. Depending on the
extent to which an Identified Financial
Institution relies on security-based
swaps to manage its risk, the lack of an
end-user exception could limit the
availability, or raise associated initial
costs, of security-based swaps for that
institution.

Alternatively, providing a blanket
carve-out from the clearing requirement,
albeit in connection with hedging
transactions, for a class of financial
entities could undercut the statutory
goal of greater centralized clearing and
the related benefits of efficiency and
transparency. The Commission
preliminarily does not believe that
Identified Financial Institutions transact
in securities-based swaps for hedging
purposes in significant volume, but is
requesting comments on this point. The
Commission would also be interested in
commenters’ views on the practical
impact of either permitting or
prohibiting Identified Financial
Institutions from using the end-user
exception to effect securities-based
swaps transactions, and how narrowly
or broadly any exemption should be
structured.54

52 See Public Law 111-203, sec. 763(a) (adding
Exchange Act Section 3C(g)(3)(B)).

53 See Dodd-Lincoln Letter, supra note 23.

54 See S. Rep. No. 111-176, at 34 (2010) (Report
of the Senate Committee on Banking, Housing, and
Urban Affairs regarding The Restoring American
Financial Stability Act of 2010 discussing the end-
user clearing exception and exceptions from
bilateral reporting, capital and margin
requirements, and stating that “Some parts of the
OTC market may not be suitable for clearing and
exchange trading due to individual business needs
of certain users. Those users should retain the
ability to engage in customized, uncleared contracts
while bringing in as much of the OTC market under
the centrally cleared and exchange-traded
framework as possible. Also, OTC (contracts not
cleared centrally) should still be subject to

In accordance with Section
3C(g)(3)(B) of the Exchange Act and
taking the above considerations into
account, the Commission is proposing
alternative additional rule text under
consideration in proposed Rules 3Cg—
1(b) and (c) to exclude from the
definition of “financial entity” those
banks, savings associations, farm credit
systems institutions and credit unions
with total assets of $10 billion or less
falling within the definition of
“financial entity” solely because of
Section 3C(g)(3)(A)(viii) of the Exchange
Act. The Commission preliminarily
believes it would be appropriate to
consider an alternative that contains an
exemption for such entities at the $10
billion total assets threshold because it
would be consistent with the
consideration contemplated in Section
3C(g)(3)(B) of the Exchange Act and
because it may include financial
institutions in the relevant categories
that may face difficulties in meeting the
burdens associated with a mandatory
clearing requirement due to their
limited operations or infrequent use of
security-based swaps.

Specifically, the alternative language
would apply to a bank, as defined in
Section 3(a)(6) of the Act, the deposits
of which are insured by the Federal
Deposit Insurance Corporation; a
savings association, as defined in
section 3(b) of the Federal Deposit
Insurance Act (12 U.S.C. 1831), the
deposits of which are insured by the
Federal Deposit Insurance Commission;
a farm credit system institution
chartered under the Farm Credit Act of
1971 (12 U.S.C. 2001); or an insured
Federal credit union, State credit union
or State-chartered credit union under
the Federal Credit Union Act (12 U.S.C.
1752) falling within the definition of
“financial entity” solely because of
Section 3C(g)(3)(A)(viii) of the Exchange
Act. The exemption would not be
available to any institution that falls
into any of the other seven categories
specified in Exchange Act Section
3C(g)(3) for any reason. The $10 billion
total asset threshold for these entities
would be measured by reference to the
total assets of the institution on the last
day of the most recent fiscal year. The
Commission believes it would be
appropriate to consider such time frame
for measurement of the $10 billion
threshold in order to balance the need

reporting, capital, and margin requirements so that
regulators have the tools to monitor and discourage
potentially risky activities, except in very narrow
circumstances. These exceptions should be crafted
very narrowly with an understanding that every
company, regardless of the type of business they are
engaged in, has a strong commercial incentive to
evade regulatory requirements.”)

to maintain an updated assessment of
the total asset threshold and the need to
avoid frequently monitoring the ability
to make use of the exemption.

Request for Comment

The Commission generally requests
comments on all aspects of proposed
Rule 3Cg—1. In addition, to inform our
consideration of whether it would be
appropriate for the Commission to
provide an exemption for Identified
Financial Institutions, the Commission
requests comments on the following
specific issues:

e Should the Commission grant an
exemption from mandatory clearing
requirements for Identified Financial
Institutions? Would it be better for the
Commission to simply require Identified
Financial Institutions to follow the same
clearing requirements as other financial
entities? Why or why not?

e Is the proposed alternative language
in proposed Rules 3Cg—1(b) and (c)
sufficiently clear to allow Identified
Financial Institutions to assess whether
or not they would qualify to use the
alternative proposed end-user clearing
exception? Why or why not? If not, what
steps could the Commission take to
make the standards more clear and what
would be the advantages or
disadvantages of the alternative
approach?

e How significant are the aggregated
activities of Identified Financial
Institutions to the security-based swap
market currently? Do the activities of
such institutions have a material effect
on the pricing of swaps, or contribute to
an understanding of the security-based
swap market? What is the aggregate
gross exposure of security-based swaps
held by Identified Financial
Institutions? How would these activities
and exposures change if such
institutions were excluded from the
mandatory clearing requirement? Is it
possible that the activities of such
institutions could change in a way such
that they could have an effect on the
pricing of security-based swaps if they
are excluded from the mandatory
clearing requirement? If so, what would
be the effect on pricing of security-based
swaps?

e What types of security-based swap
transactions do Identified Financial
Institutions enter into and why? Are any
risks presented by these types of
transactions adequately addressed
through the regulatory controls and
business practices of Identified
Financial Institutions? Should the
Commission consider treating different
types of security-based swaps
differently when considering whether
the end-user clearing exception is
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available for Identified Financial
Institutions? If so, what specific
distinctions should be considered by the
Commission and what would be the
advantages and disadvantages of
adopting them?

e Would there be any benefit for
Identified Financial Institutions in
receiving an exemption taking into
account their anticipated activity in the
security-based swap market? What
would be the potential effects of
granting an exemption for Identified
Financial Institutions? What would be
the effect on the security-based swap
market? What would be the effect on the
goals of promoting central clearing and
reducing systemic risk?

o If an exemption permitting
Identified Financial Institutions to use
the end-user clearing exception were to
be adopted, should the Commission
consider limiting the availability of the
end-user clearing exception to only
some of the financial institutions
identified in Exchange Act Section
3C(g)(3)(B)? Are there differences in the
supervisory regimes applicable to banks,
savings associations, farm credit
institutions and credit unions that
create material substantive differences
between such institutions that are
relevant for these purposes? If so, what
specific distinctions should be
considered by the Commission and
what would be the benefits of adopting
them?

¢ Do Identified Financial Institutions
commonly enter into security-based
swaps? Would such institutions’
behavior in respect of security-based
swaps change if the end-user exception
was extended or not extended to
include them?

e What would be the possible
consequences of not proposing an
exemption on the banking activities and
operational practices of Identified
Financial Institutions? Would the
absence of an exemption prevent
Identified Financial Institutions from
providing or increase the costs of
providing certain types of financial
services to their customers or require
them to make additional investments? If
so, how? What types of services and
what types of customers might be
impacted? What types of investments
might be required? Would the expected
impact be justified by the systemic or
other benefits of requiring mandatory
clearing?

e Is the $10,000,000,000 total asset
threshold an appropriate point for the
Commission to use when defining the
availability of a clearing exception for
Identified Financial Institutions?
Should the threshold be lower? Should
the threshold be higher? Is there a

measure other than total assets, or a
more precise definition of total assets,
that should be used for these purposes,
and if so, what would be the benefit of
adopting the alternative measure?

e What would be an appropriate
frequency for measuring compliance
with the $10,000,000,000 total asset
threshold for entities? Is the proposed
time frame too long or too short? If so,
why? Are there any difficulties in
measuring or monitoring such
threshold? Would Identified Financial
Institutions generally measure and
monitor such thresholds as part of their
normal business practices?

IV. General Request for Comments

The Commission is requesting
comments from all members of the
public. The Commission will carefully
consider the comments that it receives.
The Commission seeks comment
generally on all aspects of the proposed
rule. In addition, the Commission seeks
comment on the following:

1. Should the Commission clarify or
modify any of the definitions included
in the proposed rules? If so, which
definitions and what specific
modifications are appropriate or
necessary?

2. Are the obligations in the proposed
rule sufficiently clear? Is additional
guidance from the Commission
necessary?

3. What are the technological or
administrative burdens of complying
with the rule proposed by the
Commission? Does the method of
collecting information contained in the
proposed rule offer any technological or
administrative advantages in
comparison to other possible methods?

4. Should the Commission implement
substantive requirements in addition to,
or in place of, the requirements in the
proposed rule?

In addition, the Commission seeks
commenters’ views regarding any
potential impact of the proposal on non-
financial entities expecting to invoke
the end-user clearing exception, SDRs,
other market participants, and the
public generally. The Commission seeks
comments on the proposal as a whole,
including its interaction with the other
provisions of the Dodd-Frank Act. The
Commission seeks comments on
whether the proposals would help
achieve the broader goals of increasing
transparency and accountability in the
OTC derivatives market.

The Commission requests comment
generally on whether its proposed
actions today to govern the exception to
mandatory clearing of security-based
swaps available under Exchange Act
Section 3C(g) are necessary or

appropriate for those purposes. If
commenters do not believe the
provisions of the proposed rule are
necessary and appropriate, why not?
What would be the preferred action?

Title VII requires that the SEC consult
and coordinate to the extent possible
with the CFTC for the purposes of
assuring regulatory consistency and
comparability, to the extent possible,
and states that in adopting rules, the
CFTC and SEC shall treat functionally
or economically similar products or
entities in a similar manner.

The CFTC is proposing rules related
to an exception to mandatory clearing of
swaps as required under Section 723(a)
of the Dodd-Frank Act. Understanding
that the Commission and the CFTC
regulate different products and markets,
and as such, appropriately may be
proposing alternative regulatory
requirements, we request comments on
the impact of any differences between
the Commission and CFTC approaches
to the regulation of swap data
repositories and SDRs, respectively.
Specifically, do the regulatory
approaches under the Commission’s
proposed rulemaking pursuant to
Section 763(a) of the Dodd-Frank Act
and the CFTC’s proposed rulemaking
pursuant to Section 723(a) of the Dodd-
Frank Act result in duplicative or
inconsistent efforts on the part of market
participants subject to both regulatory
regimes or result in gaps between those
regimes? If so, in what ways do
commenters believe that such
duplication, inconsistencies, or gaps
should be minimized? Do commenters
believe the approaches proposed by the
Commission and the CFTC to govern the
end-user clearing exception to
mandatory clearing of security-based
swaps and swaps are comparable? If not,
why? Do commenters believe there are
approaches that would make the end-
user clearing exceptions for security-
based swaps and swaps more
comparable? If so, what are they and
what would be the benefits of adopting
such approaches? Do commenters
believe that it would be appropriate for
us to adopt an approach proposed by
the CFTC that differs from our proposal?
If so, which one?

Commenters should, when possible,
provide the Commission with empirical
data to support their views. Commenters
suggesting alternative approaches
should provide comprehensive
proposals, including any conditions or
limitations that they believe should
apply, the reasons for their suggested
approaches, and their analysis regarding
why their suggested approaches would
satisfy the statutory mandate contained
in Section 763(a) of the Dodd-Frank Act
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governing the exception to mandatory
clearing of security-based swaps.

V. Paperwork Reduction Act Analysis

Proposed Rule 3Cg-1

Proposed Rule 3Cg—1 Notice to the
Commission [and Financial Entity
Exemption] contains “collection of
information” requirements within the
meaning of the Paperwork reduction Act
of 1995 (44 U.S.C. 3501 et seq.). The
Commission has submitted it to the
Office of Management and Budget
(“OMB?”) for review in accordance with
44 U.S.C. 3507(d) and 5 CFR 1320.11.
The title of the new collection of
information under proposed Rule 3Cg—
1 under the Exchange Act is “Rule 3Cg—
1 Notice to the Commission [and
Financial Entity Exemption].” OMB has
not yet assigned a control number for
the new collection of information
contained in proposed Rule 3Cg—1
under the Exchange Act. An agency may
not conduct or sponsor, and a person is
not required to respond to, a collection
of information unless it displays a
currently valid control number.

A. Summary of Collection of
Information

Proposed Rule 3Cg—1(a) under the
Exchange Act would require a
counterparty to a security-based swap
transaction to meet the requirements of
Exchange Act Section 3C(g)(1)(C) by
delivering certain specified items of
information to an SDR in the manner
required by proposed Regulation
SBSR.55 Whenever the end-user clearing
exception is invoked, ten additional
items of information would be required
to be produced. If the counterparty
invoking the end-user clearing
exception is also an issuer of securities
under Exchange Act Section 12 or
required to file periodic reports with the
Commission pursuant to Exchange Act
Section 15(d) then two additional items
of information would also be required
for a total of twelve items of information
required to be produced. In either case,
this additional information collected in
the form and manner required by
Regulation SBSR would serve as the

55 See supra, notes 21-37 and accompanying text.
Proposed Regulation SBSR would specify who
reports security-based swap transactions, where
such transactions are to be reported, what
information is to be reported, and in what format.
The information required under proposed Exchange
Act Rule 3Cg—1 would be in addition to these
requirements but would be delivered to the SDR by
the Reporting Party in the same manner as required
by proposed Regulation SBSR. Regulation SBSR
contemplates that information may be delivered to
the Commission directly in limited circumstances
when an SDR is not available. When permitted by
Regulation SBSR, such delivery would also meet
the end-user clearing exception notice requirement.

official notice to the Commission of a
security-based swap transaction that is
made in reliance on the end-user
clearing exception.5¢

B. Proposed Use of Information

The collection of information in
proposed Rule 3Cg—1(a) serves two
purposes contemplated by the Dodd-
Frank Act. First, the proposed Rule
identifies what a party to a security-
based swap transaction must do to
satisfy the statutory requirement in
Exchange Act 3C(g)(1)(C) to provide
notice to the Commission if it invokes
the end-user clearing exception.5?
Second, the Commission expects the
empirical data collected under Rule
3Cg—1(a) will aid efforts to prevent
abuse of the end-user clearing exception
by allowing it to evaluate how the end-
user clearing exception is being used,
identify areas of potential concern and
take prompt action to limit abuses in
appropriate circumstances.>8

C. Respondents

The proposed collection of
information in proposed Rule 3Cg-1(a)
would apply to transactions that qualify
for the end-user clearing exception
under Exchange Act Section 3C(g)(1)
where at least one of the parties to the
security-based swap is not included in
the definition of financial entity and is
using the security-based swap to hedge
or mitigate commercial risk. For an
entity to determine whether it is not a
financial entity and whether it is using
the security-based swap transaction to
hedge or mitigate commercial risk, the
party must first make an assessment
under the applicable definition of
financial entity in Exchange Act Section
3C(g)(3) 59 and then consider whether
the definition of hedging or mitigating
commercial risk in proposed Rule 3a67—
4 applies to the security-based swap in
question.®0 In addition, those entities
that may be considered Identified
Financial Institutions and therefore fall
within the exemption under the
proposed alternative language in Rule
3Cg—1(b) and (c) would be required to
conduct an assessment under the
proposed alternative language to
determine whether they are entitled to
elect to use the end-user clearing
exception.

56 See Public Law 111-203, sec. 763(a) (adding
Exchange Act Section 3C(g)(1)(C)).

57 Id.

58 See Public Law 111-203, sec. 763(a) (adding
Exchange Act Section 3C(g)(6)).

59 See Public Law 111-203, sec. 763(a) (adding
Exchange Act Section 3C(g)(3)(A)({)-(viii)).

60 See Definitions Proposing Release, supra note
3.

Based on the information currently
available to the Commission, the
Commission preliminarily estimates
there are roughly 5,000 entities in the
credit default swaps marketplace.® The
Commission preliminarily estimates
that 1,000 of these entities regularly
participate in the market for credit
default swaps and other security-based
swaps to an extent that may lead them
to be reporting persons for purposes of
proposed Regulation SBSR. In addition,
the Commission estimates that there
may be up to another 4,000 security-
based swap counterparties 62 that
transact security-based swaps much less
frequently.63 The Commission
preliminarily believes the 1,000 regular
participants in the security-based swaps
market are likely to be entities that are
financial entities for purposes of the
Dodd-Frank Act and would therefore
not qualify for the end-user clearing
exception, while the 4,000 less frequent
counterparties to security-based swaps
could, for purposes of the end-user
clearing exception, be non-financial
entities using security-based swaps to
hedge or mitigate commercial risk.
These 4,000 counterparties are also
preliminarily believed by the
Commission to include Identified
Financial Institutions using security-
based swaps.8¢ Accordingly, with
respect to burdens applicable to all
security-based swap counterparties that
qualify for the end-user clearing
exception, the Commission
preliminarily believes that it is
reasonable to use the figure of 4,000
respondents for purposes of estimating
collection of information burdens under
the PRA.

D. Total Initial and Annual Reporting
and Recordkeeping Burdens

The Commission preliminarily
believes the notification required by
proposed Rule 3Cg—1 %5 imposes a
limited reporting or recordkeeping
burden, because it references commonly
used market practices when defining
whether a security-based swap hedges

61 See Regulation SBSR Proposing Release, supra
note 16.

62 d.

63 This figure is based on the 5,000 total
participants in the security-based swap market
minus the 1,000 of those participants that qualify
as financial entities.

64 For purposes of the discussion that follows, the
term “non-financial entities” includes Identified
Financial Institutions that would be excluded from
the definition of “financial entity” in Exchange Act
Section 3C(g)(3) in the event the proposed
alternative language in Rules 3Cg—1(b) and (c) is
adopted by the Commission.

65 For purposes of the discussion that follows,
references to proposed Rule 3Cg—1 are to proposed
Rule 3Cg-1 including the alternative proposed rule
text, unless otherwise noted.
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or mitigates commercial risk 6 and
utilizes the proposed reporting and
recordkeeping mechanism under Rule
901 of Regulation SBSR to meet the
notice requirement contemplated by
Exchange Act Section 3C(g)(1)(C).67
Under proposed Rule 3Cg—1 the
additional reporting burden on the party
invoking the end-user clearing
exception would be to identify and
document the commercial risk being
hedged and the effectiveness of the
proposed security-based swap as a
hedge, and then complete ten or, at the
most, twelve additional data points in a
larger set of transaction information that
would be required to submitted to an
SDR or the Commission under proposed
Regulation SBSR. In addition, those
entities that may be considered
Identified Financial Institutions and
therefore fall within the exemption
under the proposed alternative language
in Rule 3Cg—1(b) and (c) would be
required to conduct an assessment
under the proposed alternative language
to determine whether they are entitled
to elect to use the end-user clearing
exception. The recordkeeping burden on
the SDR would also be limited to storing
the additional ten or twelve data points
in the larger set of transaction
information separately required to be
delivered pursuant to proposed
Regulation SBSR.

1. Estimated Number of Security-Based
Swap Transactions

According to publicly available data
from the Depository Trust Clearing
Corporation (“DTCC”) recently, there
have been an average of approximately
20,000 new transactions in single-name
credit default swap (“CDS”) transactions
per day,®8 corresponding to a total
number of CDS transactions of
approximately 5,200,000 per year.5® The

66 See Definitions Proposing Release, supra note
3.

67 See Regulation SBSR Proposing Release, supra
note 16.

68 See, e.g., “Table 17: Summary of Weekly
Transaction Activity,” http://www.dtcc.com/
products/derivserv/data_table_iii.php (weekly data
as updated by DTCC).

69 Cf., Regulation SBSR Proposing Release, supra
note 16, which used an estimate of 36,000
transactions in single name CDS transactions per
day, referencing the same DTCC data. The
difference is accounted for by differences in the
scope of proposed Rule 3Cg—1 compared to
proposed Regulation SBSR. Proposed Regulation
SBSR encompasses both new transactions in
security-based swaps and certain transactions
occurring during the lifecycle of security-based
swaps and therefore both of these elements are
taken into account for purposes of its discussion of
estimated burdens to be experienced by
respondents as a result of the proposed regulation.
Proposed Rule 3Cg—1 would only affect new
transactions and therefore the estimated number of
transactions used for purposes of the burden
calculations is limited to new transactions.

Commission preliminarily believes that
CDS represent 85% of all security-based
swap transactions.”® Accordingly, and
to the extent that historical market
activity is a reasonable predictor of
future activity,”? the Commission
preliminarily estimates that the total
number of security-based swap
transactions that would be subject to
proposed Rule 3Cg—1 on an annual basis
would be approximately 6,200,000.72

Based on publicly available
information and consultation with
industry sources, the Commission
preliminarily believes that even the
most active non-financial entity
participants in the security-based swap
market enter a relatively small number
of new security-based swaps during any
given period.”3 There are approximately
4,000 participants in the security-based
swap marketplace that the Commission
preliminarily believes could qualify for
the end-user clearing exception and
they represent approximately 80% of
the total number of participants in the
security-based swap market.”+ However,
based on all information reviewed the
Commission preliminarily estimates
that non-financial entities account for
1% of all security-based swap
transactions.”>

2. Reporting and Recordkeeping
Burdens

To qualify for the end-user clearing
exception proposed Rule 3Cg—1(a)(4)
would require a non-financial entity to

70 The Commission’s estimate is based on internal
analysis of available security-based swap market
data. The Gommission is seeking comment about
the overall size of the security-based swap market.

71 The Commission notes that regulation of the
security-based swap markets, including by means of
proposed Regulation SBSR and proposed Rule 3Cg—
1, could impact market participant behavior.

72 This figure is based on the following:
(5,200,000/0.85) = 6,117,647.

73 Information from ISDA surveys relating to
collateralized swap transactions indicate that the
average number of outstanding OTC derivative
trades for non-bank firms generally average just 1%
of all transactions in the marketplace, and this
figure includes transactions associated with certain
parties not entitled to invoke the end-user clearing
exception, such as certain major swap participants,
commodity pools as defined in section 1a(10) of the
Commodity Exchange Act and private funds as
defined in section 202(a) of the Investment Advisers
Act of 1940. See ISDA Collateral Committee, ISDA
Feasibility Study: Extending Collateralized Portfolio
Reconciliations (Dec. 18, 2009) (available at
http://www.isda.org/c_and_a/pdf/ISDA-Portfolio-
Reconciliation-Feasibility-Study.pdf). The
Commission is seeking comment about the overall
size of the security-based swap market.

74 This 80% figure is based on the quotient of
dividing the 4,000 participants that could qualify
for the end-user clearing exception by the estimated
5,000 participants in the security-based swaps
marketplace.

75 See supra note 73. An estimate that non-
financial entities account for 1% of security-based
swap transactions will be used for purposes of the
calculations that follow below.

determine whether the terms of the
proposed security-based swap and the
manner in which it will be used satisfy
the definition of hedging or mitigating
commercial risk established by
proposed Exchange Act Rule 3a67—4. To
meet the requirements of the definition,
subsection 3a67—4(a)(3) of proposed
Rule 3a67—4 specifies that the
counterparty to the security-based swap
must identify and document one or
more risks associated with the present
or future conduct and management of
the enterprise that are being reduced by
the security-based swap and establish
and document a method of assessing the
effectiveness of the security-based swap
as a hedge for such identified risks. In
complying with proposed Rule 3a67—4,
non-financial entities seeking to invoke
the end-user clearing exception would
need to establish and maintain an
appropriate compliance mechanism
including the necessary professional,
legal, technical and administrative
support to make and document the
required assessment of hedging
effectiveness.”®

The Commission preliminarily
believes that counterparties transacting
in security-based swaps to hedge
commercial risks ordinarily will have
established risk management or
financial control systems in place for
other reasons which will likely be
adjusted to accommodate the
requirements of proposed Rule 3a67—
4(a)(3).77 Accordingly, the Commission
preliminarily estimates that designing
and implementing an appropriate
compliance and support program to
estimate the hedging effectiveness of
security-based swaps would impose an
initial one time aggregate burden of
approximately 44,000 hours,
corresponding to 11 burden hours for

76 See Definitions Proposing Release, supra note
3.

77 The Commission preliminarily believes some
entities establish and follow these types of
procedures so that their hedging transactions will
qualify for hedge accounting treatment under
generally accepted accounting principles, which
require procedures similar to those contained in
this proposed rule, or to meet other statutory
requirements. While hedging relationships
involving security-based swaps that qualify for the
hedging or mitigating commercial risk exception
within the proposed rule are not limited to those
recognized as hedges for accounting purposes, we
believe that entities that are not seeking hedge
accounting treatment for their hedging transactions
commonly identify and document their risk
management activities as well as assess the
effectiveness of those activities as a matter of good
business practice. See also Item 305 of Regulation
S-K, 17 CFR 229.305 (requiring SEC Filers to
provide identified risk based disclosures relating to
their activities in financial derivatives); Internal
revenue Code Section 1259 (26 U.S.C. 1259)
(recognizing hedging transactions as “constructive
sales” of certain appreciated financial positions in
specified circumstances).


http://www.isda.org/c_and_a/pdf/ISDA-Portfolio-Reconciliation-Feasibility-Study.pdf
http://www.isda.org/c_and_a/pdf/ISDA-Portfolio-Reconciliation-Feasibility-Study.pdf
http://www.dtcc.com/products/derivserv/data_table_iii.php
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Federal Register/Vol.

75, No. 244 /Tuesday, December 21,

2010/Proposed Rules 80005

each reporting party, to adjust these
established risk management or
financial control systems to
accommodate the requirements of
proposed Rule 3a67-4.78

The Commission preliminarily
estimates that to gather the information
required to notify the Commission that
a security-based swap is being used to
hedge or mitigate commercial risk
purposes of proposed Rule 3Cg—1(a)(4)
would impose an ongoing aggregate
annual burden of approximately 62,000
burden hours for all respondents, which
corresponds to an ongoing annual
aggregate burden of approximately 16
burden hours for each respondent.”9
The Commission further preliminarily
estimates that for a party to make an
assessment required under proposed
Rules 3Cg—1(b) and (c) of the proposed
alternative rule text, if applicable, gather
the remaining information required by
proposed Rule 3Cg—1(a) and include the
information in the security-based swap
information delivered to an SDR as
contemplated by proposed Regulation
SBSR would impose an ongoing
aggregate annual burden of
approximately 31,000 burden hours for
all respondents, which corresponds to
an ongoing aggregate annual burden of
approximately eight (8) burden hours
for each respondent,8° as each item of
additional information is factual
information known to the party
invoking the end-user clearing
exception and unlikely to vary from
transaction to transaction.8!

78 This figure is based on the following: (Senior
Business Analyst at 4 hours) + (Compliance
Manager at 4 hours) + (Director of Compliance at
2 hours) + (Compliance Attorney at 1 hour) x (4000
respondents) = 44,000 burden hours; (44,000
burden hours per year)/(4000 respondents) = 11
burden hours per year per respondent.

79 These figures are based on the following:
(((Senior Business Analyst at 30 minutes) +
(Compliance Manager at 30 minutes)) x (6,200,000
security-based swap transactions) x (1%
transactions by parties eligible to invoke end-user
clearing exception)))/60 minutes = 62,000 burden
hours per year; (62,000 burden hours per year)/
4,000 respondents = 15.5 burden hours per year per
respondent.

80 These figures are based on the following:
((Compliance Manager at 30 minutes) x (6,200,000
security-based swap transactions) x (1%
transactions by parties eligible to invoke end-user
clearing exception))/60 minutes = 31,000 burden
hours per year; (31,000 burden hours per year)/
4,000 respondents = 7.75 burden hours per year per
respondent.

81 For example, the Commission preliminarily
expects that a counterparty’s status as a non-
financial entity, a finance affiliate or an SEC Filer
would change infrequently. The Commission
understands the time required to collect this
information is likely to vary depending on whether
the particular security-based swap is documented
using electronic or manual processes. Electronic
processes allow for fields of required information to
be populated automatically, substantially reducing
the time required for transaction processing and

The Commission preliminarily
believes that proposed Rule 3Cg—1
would impose minimal additional
burdens on either Reporting Parties not
using the end-user clearing exception
themselves or on SDRs. Reporting
Parties would be required by proposed
Regulation SBSR to report transaction
information relating to security-based
swaps in a specified manner, and the
Commission therefore preliminarily
believes reporting a limited number of
additional data elements to the SDR in
an equivalent manner will have a de
minimis effect on the burdens they
experience. Similarly, the Commission
preliminarily believes that for an SDR to
receive and retain these additional data
fields would effectively impose minimal
additional burdens, as the information
would be transmitted and received
electronically and would then be stored
as part of the existing transaction data
already required under proposed
Regulation SBSR.

For the reasons described above, the
Commission preliminarily estimates
that the initial one-time aggregate
burden associated with proposed Rule
3Cg—1 would be 44,000 hours,
corresponding to 11 burden hours for
each respondent,82 and the recurring
aggregate annualized burden associated
with proposed Rule 3Cg—1 would be
93,000 burden hours, which
corresponds to 23 annual burden hours
per respondent.83

E. Collection of Information Is
Mandatory

The collection of information under
proposed Rule 3Cg—1 would be
mandatory when a security-based swap
counterparty chooses to invoke the end-
user clearing exception.

compliance confirmation. A high percentage of
electronically eligible security-based swaps are
currently transacted using electronic processes. See
ISDA, 2010 ISDA Operations Benchmarking Survey
(available at http://www.isda.org/c_and_a/pdf/
ISDA-Operations-Survey-2010.pdf) (showing that
for credit derivatives 99% of transactions are
eligible to be confirmed electronically and 98% of
eligible transactions are confirmed electronically,
while for equity derivatives 36% of transactions are
eligible to be confirmed electronically and 81% of
eligible transactions are confirmed electronically).
The Commission preliminarily believes CDS
transactions represent 85% of all security-based
swap transactions. See supra note 69. The 30
minutes of time estimated to be required to produce
the information to comply with proposed Rule 3Cg—
1 (other than the hedging or mitigating commercial
risk requirement) is intended to account for both
manually and electronically processed transactions.

82 See supra note 78 and accompanying text.

83 This figure is the sum of the calculations
presented in notes 79 and 80 above. Summation
differences between the final figures in the body of
the text are due to the effects of rounding.

F. Record Retention Period

Information collected pursuant to
proposed Rule 3Cg—1 would be required
to be retained for not less than five
years. The Commission recently
proposed to adopt rules to regulate the
operation of SDRs, which include
recordkeeping requirements for
security-based swap transaction data
reported to a registered SDR pursuant to
proposed Regulation SBSR. Specifically,
proposed Rule 13n-5(b)(5) would
require registered SDRs to maintain the
transaction data for not less than five
years after the applicable security-based
swap expires and historical positions
and historical market values for not less
than five years.84 Exchange Act Section
13A(c) 8 requires each party to a non-
cleared security-based swap to maintain
records of the security-based swaps held
by such party in the form required by
the Commission, and Exchange Act
Section 13A(d) 86 mandates that these
records must be in a form not less
comprehensive than required to be
collected by SDRs. These records are
available for inspection by the
Commission and other specified
authorities pursuant to Exchange Act
Section 13A(c)(2).87 Accordingly,
security-based swap transaction reports
received by a registered SDR pursuant to
proposed Rule 3Cg—1 and proposed
Rule 901 of Regulation SBSR would be
required to be retained for not less than
five years.

G. Responses to Collection of
Information Will Be Kept Confidential

A registered SDR would be under a
general obligation to maintain the
confidentiality of all information
collected pursuant to proposed Rule
3Cg-1 and proposed Rule 901 of
Regulation SBSR, subject to limited
exceptions under proposed Regulation
SDR.88 The Commission also
preliminarily believes that the
additional information collected
pursuant to proposed Rule 3Cg—1 would
either fall under the exception to public
dissemination contained in proposed
Rule 902(c)(2), or otherwise should be
excluded from the publicly-
disseminated transaction report.89
Accordingly, the Commission
preliminarily believes the collection of

84 See Regulation SDR Release, supra note 42. See
also Public Law 111-203, § 763(i) (adding Exchange
Act Section 13(n)(5)).

85 See Public Law 111-203, sec. 766(a) (adding
Exchange Act Section 13A(c)).

86 See Public Law 111-203, sec. 766(a) (adding
Exchange Act Section 13A(d)).

87 See Public Law 111-203, sec. 766(a) (adding
Exchange Act Section 13A(c)(2)).

88 See Regulation SDR Release, supra note 42.

89 See supra note 47 and accompanying text.
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information pursuant to proposed Rule
3Cg—-1 would be confidential and would
not be publicly available.

To the extent that the Commission
receives confidential information
pursuant this collection of information,
such information would be kept
confidential, subject to the provisions of
the Freedom of Information Act
(“FOIA”). Exemption 4 of FOIA provides
an exemption for “trade secrets and
commercial or financial information
obtained from a person and privileged
or confidential” ®° The information
required to be submitted to the
Commission under proposed Rule 3Cg—
1 may contain proprietary financial
information regarding security-based
swap transactions and therefore be
subject to protection from disclosure
under Exemption 4 of the FOIA.

H. Request for Comment

Pursuant to 44 U.S.C. 3505(c)(2)(B),
the Commission solicits comment to:

1. Evaluate whether the proposed
collection of information is necessary
for the performance of the functions of
the agency, including whether the
information shall have practical utility;

2. Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information;

3. Enhance the quality, utility and
clarity of the information to be
collected; and

4. Minimize the burden of collection
of information on those who are to
respond, including through the use of
automated collection techniques or
other forms of information technology.

Persons wishing to submit comments
on the collection of information
requirements should direct them to the
following persons: (1) Desk Officer for
the Securities and Exchange
Commission, Office of Information and
Regulatory Affairs, OMB, Room 3208,
New Executive Office Building,
Washington, DC 20503; and (2)
Secretary, Securities and Exchange
Commission, 100 F Street, NE.,
Washington, DC 20549-1090 with
reference to File No. S7-43-10. OMB is
required to make a decision concerning
the collection of information between 30
and 60 days after publication, so a
comment to OMB is best assured of
having its full effect if OMB receives it
within 30 days of publication. The
Commission has submitted the
proposed collection of information to
OMB for approval. Requests for the
materials submitted to OMB by the
Commission with regard to this
collection of information should be in
writing, refer to File No. S7-43-10, and

905 U.S.C. 552(b)(4).

be submitted to the Securities and
Exchange Commission, Office of
Investor Education and Advocacy, 100 F
Street, NE., Washington, DC 20549—
0213.

VI. Analysis of Costs and Benefits of the
Proposed Rule

Proposed Rule 3Cg—1 implements the
requirements of Exchange Act Section
3C(g) which provides an exception to
the general requirement that a security-
based swap must be cleared provided
that one party to the security-based
swap (1) Is not a financial entity, (2) is
using security-based swaps to hedge or
mitigate commercial risk, and (3)
notifies the Commission, in a manner
set forth by the Commission, how it
generally meets its financial obligations
associated with entering into non-
cleared security-based swaps. The
application of the end-user clearing
exception is solely at the discretion of
the counterparty to the security-based
swap that meets the conditions of
Exchange Act Section 3C(g)(1). Section
3C(g) specifically preserves the ability of
counterparties qualifying for the end-
user clearing exception to elect to clear
a security-based swap when a clearing
agency is available and to select the
clearing agency at which the security-
based swap will be cleared.

The purpose of mandatory clearing of
security-based swap products is to
centralize individual counterparty risks
through a clearing agency acting as a
central counterparty that distributes risk
among the clearing agency’s
participants. When effective,
centralization of counterparty risks
through clearing reduces the likelihood
that defaults propagate between
counterparties by establishing and
enforcing margin requirements based on
risk-based models and parameters
designed to limit the possibility that
participants will be exposed to losses
they cannot anticipate or control.
Effective central clearing can also lessen
the risk of capital flight from a dealer
that becomes economically distressed.
In particular, without central clearing, a
solvency concern at a major dealer
could be made worse by its
counterparties quickly moving to other
dealers.91

However, mandatory clearing of
security-based swap products may also
alter the burdens on non-financial end-
users of derivatives relative to bilateral
transactions, including direct costs
associated with clearing fees and

91 Darrell Duffie and Haoxiang Zhu, “Does a
Central Clearing Counterparty Reduce Counterparty
Risk?,” (Stanford University, Working Paper, 2010)
(available at http://www.stanford.edu/~duffie/
DuffieZhu.pdf).

additional margin requirements and
indirect costs associated with using
derivatives less tailored to their
individual business needs and thereby
possibly affect their risk management
practices.92 Exchange Act Section 3C(g)
is designed to permit non-financial end-
users that meet the specified conditions
to elect not to centrally clear security-
based swaps and retain flexibility to use
both cleared and non-cleared security-
based swaps in their risk management
activities.

A. Notification to the Commission

Exchange Act Section 3G(g)(1)(C)
requires a non-financial entity that uses
security-based swaps to hedge or
mitigate commercial risk to notify the
Commission how it generally meets its
financial obligations associated with
non-cleared security-based swaps in
order for the end-user clearing
exception to be available.93 Section
3C(g)(1)(C) contemplates that the
Commission may establish the manner
of notification and Exchange Act
Section 3C(g)(6) provides that the
Commission may prescribe such rules as
may be necessary to prevent abuse of
the end-user clearing exception. In
accordance with Exchange Act Sections
3C(g)(1)(C) and 3C(g)(6), proposed Rule
3Cg—1(a) requires that notification be
given to the Commission by delivering
specified information to a registered
SDR or the Commission with each
security-based swap transaction that
invokes the end-user clearing exception
in the manner required by proposed
new Regulation SBSR under the
Exchange Act.94

1. Meeting Financial Obligations

Proposed Rule 3Cg—1(a)(5) requires
the reporting of five specified items of
information to satisfy the requirement
under the Exchange Act Section
3C(g)(1)(C) for a non-financial entity
invoking the end-user clearing
exception to notify the Commission of
“how it generally meets its financial
obligations associated with non-cleared
security-based swaps.” Because non-
cleared security-based swaps are not
subject to uniform margin and collateral
requirements such as those established
by clearing agencies, providing this
information will be useful in monitoring
the extent to which non-financial
entities that invoke the end-user
exception are taking steps to mitigate
credit risks associated with security-
based swaps.

92 See supra note 11 and accompanying text.

93 See Public Law 111-203, sec. 763(a) (adding
Exchange Act Section 3C(g)(1)(c)).

94 See Regulation SBSR Proposing Release, supra
note 16.
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In order to understand these potential
risks, proposed Rule 3Cg-1(a)(5)
requires a counterparty invoking the
end-user clearing exception to provide
notification regarding how they expect
to meet their financial obligations
associated with the security-based swap
by reporting specified information to a
registered security-based swap
depository. In particular, an entity
invoking the end-user clearing
exception must indicate in the materials
provided to the SDR whether it provides
security for the performance of its
financial obligations by (i) Transferring
assets directly to the security-based
swap counterparty pursuant to a written
credit support agreement; (ii) pledging
collateral pursuant to a security
arrangement not requiring the transfer of
collateral to the security-based swap
counterparty; (iii) receiving credit
support from a third-party pursuant to
a written guarantee; (iv) solely relying
on its available financial resources; or
(v) using other means.

a. Benefits

Requiring end-users to provide the
Commission with general information
regarding their arrangements to meet
financial obligations associated with
non-cleared security-based swaps may
confer benefits by reducing concerns
about the potential risks that these
market participants introduce into the
financial markets in the absence of
central clearing. The notification will
also allow the Commission to
understand how margining and other
credit support practices may affect the
prices and liquidity of security-based
swaps, including by comparing and
contrasting the trading costs of non-
cleared security-based swaps with
different credit support characteristics
to each other and to security-based
swaps that are cleared. Proposed Rule
3Cg—1(a)(5) also establishes a reporting
option for “other means” that may be
used to meet financial obligations
associated with non-cleared security-
based swaps providing the Commission
with insight on the possible emergence
of new and currently less common
methods of mitigating financial risks
associated with non-cleared security-
based swaps that may arise as the
market develops.

b. Costs

The Commission preliminarily
estimates the costs associated with the
notification required by Rule 3Cg—
1(a)(5) will be limited, as the methods
used to meet financial obligations
associated with non-cleared security-
based swaps are expected to be readily
known to counterparties invoking the

end-user clearing exception and
unlikely to vary from transaction to
transaction. The Commission
preliminarily estimates there are
6,200,000 transactions in security-based
swaps annually,95 and that parties
eligible to invoke the end-user clearing
exception are counterparties in
approximately 1% of all security-based
swap transactions.?¢ The Commission
preliminarily estimates that to gather
the information required for purposes of
complying with proposed Rule 3Cg—
1(a)(5) would impose an ongoing
aggregate annual burden of
approximately 15,500 burden hours for
all respondents, which corresponds to a
burden of four (4) burden hours for each
respondent.®7 Accordingly, applying an
estimated hourly cost of $316 for a
compliance attorney to gather
information about how the counterparty
is meeting its Financial Notice
Obligation,?® the Commission
preliminarily estimates proposed Rule
3Cg—1(a)(5) would result in an ongoing
aggregate annual cost of $4,900,000 to
the entire end-user community, which
corresponds to an average ongoing
aggregate annual cost of $1,225 per end-
user.99

2. Preventing Abuse of the End-User
Clearing Exception

To aid the Commission’s efforts to
prevent abuse of the end-user clearing
exception, proposed Rule 3Cg—1(a)
requires notification of which of the
counterparties to the security-based
swap is invoking the end-user clearing
exception, whether the counterparty
invoking the exception is or is not a
financial entity, whether the

95 See supra note 72 and accompanying text.

96 Based on the information presented in note 73
above and the accompanying text, the Commission
preliminarily estimates entities qualifying for the
end-user exception are involved in roughly 1% of
the estimated 6,200,000 annual security-based swap
transactions, or 62,000 such transactions
(6,200,000 x 1%) = 62,000).

97 See supra note 80 and accompanying text. The
estimates that follow are based on an assumption
that the burden of complying with proposed Rule
3Cg—1(a)(5) is equivalent to the burden of
complying with the other requirements of proposed
Rule 3Cg-1, not including proposed Rule 3Cg—
1(a)(4).

98 The hourly rate for the compliance attorney is
from SIFMA’s Management & Professional Earnings
in the Securities Industry 2009, modified by the
Commission’s staff to account for an 1800-hour
work-year and multiplied by 5.35 to account for
bonuses, firm size, employee benefits and overhead.
The remaining hourly rates for professionals used
in this cost benefit analysis section are also derived
from this source and modified in the same manner.

99 These monetized costs are calculated as
follows: (15 minutes/60 minutes per hour) x ($316
dollars per hour) x (62,000 security-based swap
transactions annually) = $4,898,000 annually;
($4,898,000 annually)/4,000 respondents = $1,225
average annually per respondent.

counterparty invoking the exception is a
finance affiliate meeting the
requirements of Exchange Act 3C(g)(4),
whether the counterparty invoking the
exception uses the security-based swap
to hedge or mitigate commercial risk,
and whether the counterparty invoking
the exception is an SEC Filer. SEC Filers
invoking the end-user clearing
exception must provide their SEC
Central Index Key number and confirm
that an appropriate committee of the
SEC Filer’s board of directors or
equivalent body has reviewed and
approved the decision to enter into the
security-based swap that is subject to
the end-user clearing exception.

a. Benefits

Requiring notification of the above-
listed information would provide
regulators with information about the
end-user that could help verify that the
end-user clearing exception is being
invoked by market participants
appropriately. The requirement to
identify which counterparty is invoking
the end-user clearing exception is
critical in making this determination.
Similarly, since Exchange Act Section
3C(g) limits the availability of the end-
user clearing exception to non-financial
entities and counterparties hedging or
the mitigating commercial risk, an
affirmative notification to the
Commission that these two factors are
satisfied will help verify eligibility of
the counterparty to invoke the
exception. Given the nature of the
specific provisions in the Exchange Act
governing use of the end-user clearing
exception by finance affiliates,100
separately identifying transactions
involving finance affiliates will also
help to ensure these requirements are
complied with over time.

The Commission preliminarily
expects counterparties to security-based
swaps invoking the end-user clearing
exception would frequently be entities
that have raised capital in public
financial markets and are therefore
regulated by the Commission.101
Entities registered under the Exchange
Act Section 12 or required to file reports
pursuant to the Exchange Act Section
15(d) are generally required to include
a discussion of qualitative and
quantitative elements of market risk in
annual reports filed with the
Commission, including a discussion of

100 See Public Law 111-203, sec. 763(a) (adding
Exchange Act Section 3C(g)(4)).

101 See Coalition for Derivatives End-Users
comment (September 20, 2010), pursuant to
Definitions Contained in Title VII of Dodd-Frank
Wall Street Reform and Consumer Protection Act,
Exchange Act Rel. No. 34-62,717, 75 FR 51,429
(Aug. 20, 2010).
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how derivatives are used to manage
risk.102 Notification by an end-user that
it is subject to this requirement would
allow regulators to review how
frequently SEC Filers use the end-user
clearing exception and better
understand how security-based swaps
are used by SEC Filers to hedge or
mitigate commercial risk. The proposed
requirement that SEC Filers invoking
the end-user clearing exception provide
the relevant Commission file number
will allow the Commission to cross
reference information received in
connection with the end-user clearing
exception with other Commission
documents more easily. The additional
proposed requirement that SEC Filers
indicate whether a committee of the
board of directors (or equivalent body)
reviewed and approved the decision to
enter into the security-based swap that
is the subject of the end-user clearing
exception would serve as confirmation
that the requirements of Exchange Act
Section 3C(i) applicable to SEC Filers
were completed.

b. Costs

To qualify for the end-user clearing
exception a non-financial entity would
be required to determine whether the
terms of the proposed security-based
swap and the manner in which it will
be used satisfy the definition of hedging
or mitigating commercial risk
established by proposed Exchange Act
Rule 3a67—4. To meet the requirements
of the definition, subsection 3a67-
4(a)(3) of proposed Rule 3a67—4
specifies that the counterparty to the
security-based swap must identify and
document one or more risks associated
with the present or future conduct and
management of the enterprise and
establish and document a method of
assessing the effectiveness of the
security-based swap as a hedge for such
identified risks.

The Commission preliminarily
believes that non-financial entities
seeking to invoke the end-user clearing
exception would need to establish and
maintain an appropriate compliance
mechanism to meet the hedge or
mitigate standard in proposed Rule
3a67—4 including the necessary

102 See Ttem 305 of Regulation S-K, 17 CFR
229.305. The Commission does not require
companies with a public common equity float of
less than $75 million, or, if a company is unable
to calculate public equity float, less than $50
million in revenue in the last fiscal year to provide
quantitative and qualitative disclosure about market
risk as required of larger companies under
Regulation S-K. See Smaller Reporting Company
Regulatory Relief and Simplification, Securities Act
Release No. 8876, Exchange Act Release No. 56994,
Trust Indenture Act No. 2451 (Dec. 19, 2007), 73
FR 934 (Jan. 4, 2008).

professional, legal, technical and
administrative support to make and
document the required assessment of
hedging effectiveness.193 The
Commission also preliminarily believes
that counterparties transacting in
security-based swaps to hedge
commercial risks ordinarily will have
established risk management systems in
place for other reasons that can be
adjusted to accommodate the
requirements of proposed Rule 3Cg—
1(a)(4) and proposed Rule 3a67—4.104
Accordingly, the Commission
preliminarily estimates that designing
and implementing an appropriate
compliance and support program to
identify the risks being reduced and
document the hedging effectiveness of
security-based swaps would impose an
initial one time initial aggregate cost of
$13,200,000 to all end-users, which
corresponds to an average initial cost of
$3300 per end-user.105

The Commission expects there would
also be ongoing costs associated with
determining whether the hedging or
mitigating commercial risk standard is
met for each security-based swap
transaction for which the end-user
clearing exception is invoked. The
Commission preliminarily estimates
that to gather the information required
for purposes of complying with
proposed Rule 3a67—4 and proposed
Rule 3Cg—1(a)(4) would impose an
ongoing aggregate annual burden of
approximately 62,000 burden hours for
all respondents, which corresponds to a
burden of 16 burden hours for each
respondent.196 Assuming an hourly cost
of $234 per hour for a senior business
analyst and $294 per hour for a
compliance manager to meet this
requirement, proposed Rule 3Cg—1
would impose an annual cost of
$16,400,000 to all end-users and an
average annual cost of $4,100 dollars
per end-user.107

103 See supra note 76 and accompanying text.

104 See supra note 77 and accompanying text.

105 This figure is based on the following: (Senior
Business Analyst at 4 hours x $234 per hour) +
(Compliance Manager at 4 hours x $294 per hour)
+ (Director of Compliance at 2 hours x $426 per
hour) + (Compliance Attorney at 1 hour x $316 per
hour) x (4000 respondents) = $13,120,000;
($13,120,000 initial aggregate cost)/(4000
respondents) = $3,280 initial aggregate cost per
respondent. See also supra note 78.

106 See supra note 79 and accompanying text. The
estimates that follow are based on an assumption
that the burden of complying with proposed Rule
3Cg—1(a)(5) is equivalent to the burden of
complying with the requirements of proposed Rule
3Cg-1, not including proposed Rules 3Cg—1(a)(4),
given the comparable nature of the information
required.

107 This figure is based on the following: ((Senior
Business Analyst at 30 minutes x $234 per hour) +
(Compliance Manager at 30 minutes x $294 per
hour)) x ((6,200,000 security-based swap

It was estimated that to make an
assessment required under proposed
Rules 3Cg—1(b) and (c) of the alternative
proposed rule text, if applicable, gather
the information required by Rule 3Cg—
1(a) besides the information with
respect to hedging or mitigating
commercial risk, would require the
additional work of a compliance
manager.198 That information is factual
information a party is likely to have as
a result of its existing compliance
process and the information is unlikely
to vary between transactions.1%9 Costs
associated with collecting requisite
Financial Obligation Notice information
required by proposed Rule 3Cg—1(a)(5)
have already been discussed.110
Therefore, the information collection
and reporting costs that remain to be
accounted for are those not associated
with either proposed Rules 3Cg—1(a)(4)
or (5). The Commission preliminarily
estimates that to gather the information
required for purposes of complying with
proposed Rule 3Cg—1 other than
proposed Rules 3Cg—1(a)(4) and (5)
would impose an ongoing aggregate
annual burden of approximately 15,500
burden hours for all respondents, which
corresponds to a burden of four (4)
burden hours for each respondent.11
These remaining costs are estimated to
impose an annual cost of approximately
$4,600,000 on all respondents and an
average annual cost of approximately
$1,200 per respondent.12

transactions) x (1% transactions by parties eligible
to invoke end-user clearing exception)) =
$16,368,000 aggregate ongoing costs per year;
(16,368,000 aggregate ongoing costs per year)/
(4,000 respondents) = $4,092 in aggregate ongoing
costs per year per respondent. These figures do not
include the costs associated with complying with
proposed Rule 3Cg—1(a)(5), which are separately
accounted for in note 99 above and the
accompanying text, or costs associated with
proposed Rule 3Cg—1 other than proposed Rules
3Cg—1(a)(4) and (5), which are separately accounted
for in note 112 below and the accompanying text.
See also supra note 79.

108 See supra note 80 and accompanying text.

109 See supra note 81.

110 See supra note 99 and accompanying text.

111 See supra note 80 and accompanying text. The
estimates that follow are based on an assumption
that the burden of complying with proposed Rule
3Cg—1(a)(5) is equivalent to the burden of
complying with the requirements of proposed Rule
3Cg—1, not including proposed Rule 3Cg—1(a)(4),
given the comparable nature of the information
required.

112 These monetized costs are calculated as
follows: (15 minutes/60 minutes per hour) x
(Compliance Manager at $294 dollars per hour) x
(62,000 security-based swap transactions annually)
= $4,557,000 annually; ($4,557,000 dollars
annually)/(4,000 respondents) = $1,139 average
annually per respondent. These figures do not
include the costs associated with complying with
proposed Rule 3Cg—1(a)(5), which are separately
accounted for in note 99 above and the
accompanying text, and the costs associated with
complying with proposed Rule 3Cg—1(a)(4), which
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3. Form of Notice to the Commission

Exchange Act Section 3C(g)(1)(C)
requires that a non-financial entity
invoking the end-user clearing
exception notify the Commission how it
generally meets its financial obligations
and gives the Commission discretion to
establish how to collect this
information. To satisfy this requirement,
proposed Rule 3Cg—1(a) requires entities
invoking the end-user clearing
exception to deliver specified
information to a registered SDR in the
form and manner required for delivery
of information specified under proposed
Rule 901(d) of Regulation SBSR.113
Under this approach, rather than
collecting information through a
separate process established by the
Commission for these purposes, the
information delivered in compliance
with the requirements of proposed Rule
3Cg—1(a) and proposed Regulation SBSR
would serve as the notice to the
Commission necessary to invoke the
end-user clearing exception.

a. Benefits

Since all market participants must
already report security-based swap
transactions to a registered SDR, the
Commission preliminarily believes that
requiring participants invoking the end-
user clearing exception to report the
information required by proposed Rule
3Cg—1(a) as part of the transaction
record should be a reliable and cost-
effective method of collecting the
information. Standardized reporting
through a registered SDR also should
increase transparency of the market to
regulators by providing a full account of
all transactions, which benefits market
participants through increased
confidence in the reliability and
integrity of market transactions and
activity. Furthermore, standardized
reports should allow periodic auditing,
which should be less costly to regulators
than examining on a case-by-case basis
possibly unstructured financial data
submitted by entities invoking the
exception to perform their regulatory
duties.

b. Costs

Because the form of notice required
by proposed Rule 3Cg—1(a) would use
the existing reporting and recordkeeping
mechanism for security-based swap
transactions that is required by
proposed Rule 901 of Regulation SBSR,
the Commission preliminarily believes
the form of notice required by proposed
Rule 3Cg—1(a) would impose no

are separately accounted for in note 107 above and
the accompanying text.
113 See supra notes 16—20 and accompanying text.

additional burden on persons invoking
the end-user clearing exception or SDRs
other than those described above. The
information required to be provided to
the Commission pursuant to proposed
Rule 3Cg—1(a) would be transmitted and
received electronically and would be
stored as part of the existing transaction
materials that would be required to be
prepared by proposed Regulation SBSR.
The Commission preliminarily believes
that information collected under
proposed Rule 3Cg—1 will not be
required to be publicly disseminated by
the SDR, therefore the Commission
preliminarily believes there will be no
costs associated with organizing and
posting such information under the
requirements for public dissemination
of information proposed to be met by
SDRs.114

4. Total Costs

In total, the Commission preliminarily
estimates that proposed Rule 3Cg-1
would result in a one-time initial
aggregate annualized cost of
$13,200,000, or $3400 per covered
entity 115 and an ongoing aggregate
annualized cost of $25,900,000 for all
covered entities, or approximately
$6,500 per covered entity.116

B. Request for Comments

The Commission requests comment
on the costs and benefits of proposed
Rule 3Cg-1 discussed above, as well as
any costs and benefits not already
described that could result. The
Commission also requests data to
quantify any potential costs and
benefits. In addition, the Commission
requests comment on the following:

e What other factors, if any, should
the Commission consider to estimate the
costs and benefits of proposed Rule
3Cg-17

e [s there additional data the
Commission should use to estimate the
costs and benefits of proposed Rule
3Cg-17

e Would proposed Rule 3Cg-1 create
additional costs and benefits not
discussed here?

114 See Regulation SBSR Proposing Release, supra
note 16, proposed Rule 902; Regulation SDR
Release, supra note 42, proposed Rule 13n—4(b)(6).

115 See supra note 105 and accompanying text.

116 These figures are based on the following:
($4,900,000 associated with proposed Rule 3Gg—
1(a)(5)) + ($16,400,000 to comply with proposed
Rule 3Cg—1(a)(4)) + ($4,600,000 to comply with
other notification requirements established by Rule
3Cg-1) = $25,900,000; ($25,900,000 aggregate
annual ongoing costs)/(4000 covered entities) =
$6,475 per covered entity.

VII. Consideration of Burden on
Competition, and Promotion of
Efficiency, Competition, and Capital
Formation

Section 3(f) of the Exchange Act
requires the Commission, whenever it
engages in rulemaking and is required to
consider or determine whether an action
is necessary or appropriate in the public
interest, to consider whether the action
would promote efficiency, competition,
and capital formation. In addition to the
protection of investors, Section 23(a)(2)
of the Exchange Act requires the
Commission, when making rules under
the Exchange Act, to consider the
impact of such rules on competition.117
Section 23(a)(2) also prohibits the
Commission from adopting any rule that
would impose a burden on competition
not necessary or appropriate in
furtherance of the purposes of the
Exchange Act.

The Commission preliminarily
believes that the Rule 3Cg—1 would
impose limited competitive burdens on
counterparties to security-based swaps
qualifying for the end-user clearing
exception and the financial markets
generally because the overall costs
associated with invoking the end-user
clearing exception are limited. Using the
proposed reporting structure of
Regulation SBSR to satisfy the notice
requirement necessary to invoke the
end-user clearing exception would
promote efficiency by allowing
participants in the security-based swap
market to use an existing process to
accomplish an additional legislative
requirement. Satisfaction of the notice
requirement in this way is preliminarily
believed by the Commission to promote
efficiency by allowing participants to
fully utilize the capabilities of SDRs
being established to serve the security-
based swaps market specifically rather
than requiring them to use a separate
filing process and data repository
created for other purposes, such as the
Commission’s EDGAR system, or to
establish new infrastructure or business
processes to meet the statutory notice
obligation.

The end-user clearing exception
would be available to non-financial
entities 118 that use security-based
swaps to hedge or mitigate commercial
risk, but do not necessarily compete
with each other. Such counterparties by
definition would not transact in

117 See 15 U.S.C. 78w(a)(2).

118 For purposes of the discussion that follows,
the term “non-financial entities” includes Identified
Financial Institutions that would be excluded from
the definition of “financial entity” in Exchange Act
Section 3C(g)(3) in the event the proposed
alternative language in Rules 3Cg—1(b) and (c) is
adopted by the Commission.
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security-based swaps as their primary
business, but rather as part of a risk
management program related to their
other commercial operations. Therefore,
the Commission preliminarily expects
the end-user clearing exception to have
a neutral effect on competition. In
addition, proposed Rule 3Cg—1 contains
elements noted above intended to limit
the potential for the end-user clearing
exception to be abused, as contemplated
by Exchange Act Section 3C(g)(6).
Features of this kind are preliminarily
expected by the Commission to limit the
potential for counterparties that make
use of the exception to avoid the
mandatory clearing requirements to gain
an unfair competitive advantage over
their competitors.

Proposed Rule 3Cg—1 allows certain
non-financial entities who use security-
based swaps to hedge or mitigate
commercial risk to bypass mandatory
clearing, and instead engage in non-
cleared security-based swap
transactions even when equivalent
products are available for clearing by a
central counterparty. To the extent that
proposed Rule 3Cg-1 is successful in
separating appropriate uses of the end-
user clearing exception from abusive
ones, the proposed rule should help
economic efficiency and capital
formation by not imposing additional
costs on end-users using security-based
swaps to hedge or mitigate commercial
risk and therefore not contributing to
systemic risk in the financial system.

The Commission requests comment
on the possible effects of proposed Rule
3Cg—1 on efficiency, competition, and
capital formation. The Commission
requests that commenters provide views
and supporting information regarding
any such effects. The Commission notes
that such effects are difficult to quantify.
The Commission seeks comment on
possible anti-competitive effects of the
proposed Rule not already identified.
The Commission also requests comment
regarding the competitive effects of
pursuing alternative regulatory
approaches such as requiring notice to
be provided through the Commission’s
EDGAR system. In addition, the
Commission requests comment on how
the other provisions of the Dodd-Frank
Act, for which Commission rulemaking
is required, will interact with and
influence the competitive effects of the
proposed Rule.

VIII. Consideration of Impact on the
Economy

For purposes of the Small Business
Regulatory Enforcement Fairness Act of
1996 (“SBREFA”) the Commission must
advise the OMB whether the proposed

regulation constitutes a “major” rule.119
Under SBREFA, a rule is considered
“major” where, if adopted, it results or
is likely to result in: (1) An annual effect
on the economy of $100 million or more
(either in the form of an increase or a
decrease); (2) a major increase in costs
or prices for consumers or individual
industries; or (3) significant adverse
effect on competition, investment or
innovation. If a rule is “major,” its
effectiveness will generally be delayed
for 60 days pending Congressional
review.

The Commission requests comment
on the potential impact of proposed
Rule 3Cg-1, on the economy on an
annual basis, on the costs or prices for
consumers or individual industries, and
on competition, investment, or
innovation. Commenters are requested
to provide empirical data and other
factual support for their view to the
extent possible.

IX. Initial Regulatory Flexibility Act
Certification

Section 603(a) of the Regulatory
Flexibility Act 120 (“RFA”) requires
federal agencies, in promulgating rules,
to make available for public comment
an initial regulatory flexibility analysis
that describes the impact of the
proposed rule on small entities.
Alternatively, section 605(b) of the RFA
provides that this analysis shall not
apply to any proposed rule or proposed
rule amendment, if the head of the
agency certifies that the rule if
promulgated will not have a significant
economic impact on a substantial
number of small entities.

For purposes of Commission
rulemaking in connection with the RFA,
a small business includes an issuer or
person, other than an investment
company, that on the last day of its most
recent fiscal year had total assets of $5
million or less.121 Based on input from
security-based swap market participants
and its own information, the
Commission preliminarily believes that
currently there is very little use of
security-based swaps by non-financial
entities that would be eligible to use the
end-user clearing exception,22 and that
the non-financial entities eligible to
invoke the end-user clearing exception
and transacting in security-based swaps
would be corporations, partnerships and
trusts with assets in excess of $10

119 See Public Law 104—121 (March 29, 1996), as
amended by Public Law 110-28 (May 25, 2007).

120 See Public Law 96—354, 94 Stat. 1164 (1980),
as amended by SBREFA.

12117 CFR 230.157. See also 17 CFR 240.0-10(a).

122 See supra note 73 and accompanying text.

million.?23 On this basis, the
Commission preliminarily believes that
the number of security-based swap
transactions involving a small entity as
that term is defined for purposes of the
RFA would be de minimis. Moreover,
the Commission does not believe that
any aspect of proposed Rule 3Cg—1
would be likely to alter the type of
counterparties presently engaging in
security-based transactions. Therefore,
the Commission preliminarily believes
that proposed Rule 3Cg—1 would have a
de minimis impact on small entities.

For the foregoing reasons, the
Commission certifies that Rule 3Cg—1
would not have a significant economic
impact on a substantial number of small
entities for purposes of the RFA. The
Commission encourages written
comments regarding this certification.
The Commission requests that
commenters describe the nature of any
impact on small entities and provide
empirical data to support the extent of
the impact.

X. Statutory Basis and Text of Proposed
Rule

Pursuant to the Exchange Act and
particularly Section 3C thereof, the
Commission proposes new Rule 3Cg—1,
as set forth below, governing the
exception to mandatory clearing of
security-based swaps established by
Exchange Act Section 3C(g).

List of Subjects in 17 CFR Part 240

Reporting and recordkeeping
requirements, Securities.

Text of the Proposed Rule

In accordance with the foregoing,
Title 17, Chapter II of the Code of
Federal Regulations, is proposed to be
amended as follows.

123 The Commodity Futures Modernization Act of
2000 introduced the concept of “eligible contract
participant” that the Commission preliminarily
believes is a standard frequently referenced by
market participants and which may act to limit the
ability of non-financial entities with assets less than
$10 million to transact in security-based swaps. See
Public Law 106-554, 114 Stat. 2763 (Dec. 21, 2000).
See also Section 1(a)(18) of the Commodity
Exchange Act (“CEA”), 7 U.S.C. 1a(18) as re-
designated and amended by Section 721 of the
Dodd-Frank Act (defining “eligible contract
participant”). The Dodd-Frank Act added a
definition of eligible contract participant to the
Exchange Act which references the equivalent
definition in the CEA, and created new standards
to limit the ability of persons who are not eligible
contract participants to transact in security-based
swaps. See Public Law 111-203, § 761(a) (adding
Exchange Act Section 3(a)(65)). See also Public Law
111-203, § 761(e) (adding Exchange Act Section
6(1)) (making it unlawful for any person to effect a
transaction in a security-based swap for a person
that is not an eligible contract participant, unless
such transaction is conducted on a registered
national securities exchange).
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PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. The authority citation for part 240
is amended by adding the following
citation in numerical order to read as
follows:

Authority: 15 U.S.C. 77¢c, 77d, 77g, 77j,
77s,772-2, 7723, 77¢eee, 77ggg, 77nnn,
77sss, 77ttt, 78¢, 78d, 78e, 78f, 78g, 781, 78j,
78j-1, 78k, 78k-1, 781, 78m, 78n, 780, 780—
4,78p, 78q, 78s, 78u-5, 78w, 78x, 78ll,
78mm, 80a—20, 80a—23, 80a—29, 80a—37, 80b—
3, 80b—4, 80b-11, and 7201 et seq.; 18 U.S.C.
1350; and 12 U.S.C. 5221(e)(3), unless
otherwise noted.

* * * * *

Section 240.3Cg—1 is also issued under
Public Law 111-203, § 763, 124 Stat. 1841
(2010).

* * * * *

2. Add § 240.3Cg—1 to read as follows:

§240.3Cg-1 Notice to the Commission
[and Financial Entity Exemption].

(a) A counterparty to a security-based
swap that invokes the clearing
exception under Section 3C(g)(1) of the
Act (15 U.S.C. 78c-3(g)(1)) shall satisfy
the requirements of Section 3C(g)(1)(C)
of the Act (15 U.S.C. 78¢-3(g)(1)(C)) by
delivering or causing to be delivered the
following additional information to a
registered security-based swap data
repository (or, if none is available, to the
Commission) in the form and manner
required for delivery of the information
separately specified under § 242.901(d)
of Regulation SBSR of this chapter:

(1) The identity of the counterparty
relying on the clearing exception;

(2) Whether the counterparty invoking
the clearing exception is a “financial
entity” as defined in Section 3C(g)(3) of
the Act (15 U.S.C. 78¢-3(g)(3));

(3) Whether the counterparty invoking
the clearing exception is a finance
affiliate meeting the requirements
described in Section 3C(g)(4) of the Act
(15 U.S.C. 78c-3(g)(4));

(4) Whether the security-based swap
is used by the counterparty invoking the
clearing exception to hedge or mitigate
commercial risk as defined in
§ 240.3a67—4 of this chapter;

(5) Whether the counterparty invoking
the clearing exception generally expects
to meet its financial obligations
associated with the security-based swap
by using any of the following:

(i) A written credit support
agreement;

(ii) A written agreement to pledge or
segregate assets;

(iii) A written third-party guarantee;

(iv) Solely the counterparty’s
available financial resources; or

(v) Means other than those described
in paragraphs (a)(5)(i), (ii), (iii), and (iv)
of this section;

(6) Whether the counterparty invoking
the clearing exception is an issuer of
securities registered under Section 12
(15 U.S.C. 78]) or subject to reporting
requirements pursuant to Section 15(d)
(15 U.S.C. 780(d)) of the Act, and if so:

(i) The relevant Commission Central
Index Key number for the counterparty
invoking the clearing exception; and

(ii) Whether an appropriate committee
of the board of directors (or equivalent
body) of the counterparty invoking the
clearing exception has reviewed and
approved the decision to enter into a
security-based swap subject to the
clearing exception.

Additional Rule Text Under
Consideration by the Commission

(b) For purposes of Section
3C(g)(1)(A) of the Act (15 U.S.C. 78¢c—
3(g)(1)(A)), any person specified in
paragraph (c) of this section that would
be a financial entity within the meaning
of the term in Section 3C(g)(3)(A) of the
Act (15 U.S.C. 78¢-3(g)(3)(A)) solely
because of Section 3C(g)(3)(A)(viii) of
the Act (15 U.S.C. 78¢—3(g)(3)(A)(viii))
shall be exempt from the definition of
financial entity.

(c) A person shall be eligible for the
exemption in paragraph (b) of this
section if such person:

(1) Is organized as a bank, as defined
in Section 3(a)(6) of the Act (15 U.S.C.
78c), the deposits of which are insured
by the Federal Deposit Insurance
Corporation, a savings association, as
defined in section 3(b) of the Federal
Deposit Insurance Act (12 U.S.C. 1831),
the deposits of which are insured by the
Federal Deposit Insurance Corporation,
a farm credit system institution
chartered under the Farm Credit Act of
1971 (12 U.S.C. 2001), or an insured
Federal credit union or State-chartered
credit union under the Federal Credit
Union Act (12 U.S.C. 1752); and

(2) Has total assets of $10,000,000,000
or less on the last day of the most recent
fiscal year.

By the Commission.

Dated: December 15, 2010.

Elizabeth M. Murphy,

Secretary.

[FR Doc. 2010-31973 Filed 12-20-10; 8:45 am)]
BILLING CODE 8011-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 58

[Docket No. FDA-2010-N-0548]
Good Laboratory Practice for
Nonclinical Laboratory Studies

AGENCY: Food and Drug Administration,
HHS.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Food and Drug
Administration (FDA) is seeking
comment on whether to amend the
regulations governing good laboratory
practices (GLPs). The Agency decided
that to require a GLP quality system for
all facilities/laboratories, as well as to
more completely address nonclinical
studies as they are presently conducted,
the Agency would need to modify the
existing regulations.

DATES: Submit either electronic or
written comments by February 22, 2011.

ADDRESSES: You may submit comments,
identified by the Docket No. FDA-2010—
N-0548, by any of the following
methods:

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Written Submissions

Submit written submissions in the
following ways:

e Fax:301-827-6870.

e Mail/Hand delivery/Courier (for
paper, disk, or CD-ROM submissions):
Division of Dockets Management (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, Rm. 1061, Rockville,
MD 20852.

Instructions: All submissions received
must include the Agency name and
docket number for this rulemaking. All
comments received may be posted
without change to http://
www.regulations.gov, including any
personal information provided. For
additional information on submitting
comments, see the “Comments” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov and insert the
docket number, found in the brackets in
the heading of this document, into the
“Search” box and follow the prompts
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and/or go to the Division of Dockets
Management, 5630 Fishers Lane, Rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT: C. T.
Viswanathan, Center for Drug
Evaluation and Research, Food and
Drug Administration, 10903 New
Hampshire Ave., Bldg. 51, Rm. 5346,
Silver Spring, MD 20993-0002, 301—
796-3394.

SUPPLEMENTARY INFORMATION:

I. Background

FDA’s GLP regulations, part 58 (21
CFR part 58), were finalized on
December 22, 1978 (43 FR 60013). As
stated in its scope (§ 58.1), this
regulation prescribes good laboratory
practices for conducting nonclinical
laboratory studies that support or are
intended to support applications for
research or marketing permits for
products regulated by FDA, including
food and color additives, animal food
additives, human and animal drugs,
medical devices for human use,
biological products, and electronic
products. A nonclinical laboratory
study, as defined in §58.3(d), is an
* * *invivo or in vitro experiment in
which test articles are studied
prospectively in test systems under
laboratory conditions to determine their
safety. The term does not include
studies utilizing human subjects or
clinical studies or field trials in animals.
[It also] does not include basic
exploratory studies carried out to
determine whether a test article has any
potential utility or to determine
physical or chemical characteristics of a
test article.

The conduct of nonclinical laboratory
studies has changed markedly since
issuance of this regulation in 1978. For
example, it is presently common for
nonclinical laboratory studies to be
conducted across multiple testing
facilities, or sites (multisite studies).
When the regulation was originally
finalized, however, most studies were
conducted within a single facility. In
addition, laboratories have expanded
the use of electronic technology, both
for laboratory instrumentation and as a
means for collecting, storing, and
reporting study data. Current part 58
does not specifically describe these
modern arrangements and advances.

In 2006, FDA announced its Human
Subject Protection/Bioresearch
Monitoring (HSP/BIMO) initiative
aimed at modernizing the Agency’s
regulations and policies governing the
conduct of studies used to support
submissions to FDA. In response to the
announcement of the HSP/BIMO
initiative, FDA received stakeholder

recommendations that included
suggestions for the revision of part 58.
In 2007, FDA established an Agency-
wide GLP working group (WG) to
evaluate the existing regulation and
determine if regulatory revision and/or
guidance should be pursued. The WG
gathered information as to the needs of
each FDA center with regard to
nonclinical laboratory studies, reviewed
suggestions from external sources,
conferred with the Environmental
Protection Agency (EPA) which has a
similar regulation, and performed a
thorough evaluation of the existing
regulations. The WG concluded that to
ensure the integrity of the data in all
nonclinical laboratory studies submitted
to FDA, nonclinical laboratory facilities
that conduct these studies need to
follow a GLP quality system approach.
Currently, the regulations governing
nonclinical laboratory studies do not
use such an approach consistently
throughout part 58. A GLP quality
system would allow nonclinical
laboratories to develop standard
operating procedures consistent with
their specific operational needs as long
as they satisfy regulatory requirements
aimed at ensuring data integrity. The
WG decided that to require a GLP
quality system for all facilities/
laboratories, as well as to more
completely address nonclinical studies
as they are presently conducted, the
Agency would need to modify the
existing regulations.

II. Agency Request for Information

FDA is soliciting public comments
about whether to modify the existing
regulations, and in particular about the
areas FDA has identified as potentially
appropriate for revision, as follows:

1. GLP Quality System

While many of the requirements of
the existing regulation are consistent
with a GLP quality system, FDA
believes that modifications may be
necessary to incorporate all basic
elements needed for a comprehensive
GLP quality system, such as that set
forth in the internationally recognized
standard, Quality management
systems—Requirements ISO 9001,
available from the International
Organization for Standardization (ISO)
at: http://www.iso.org/iso/home.html.
Ultimately, any GLP quality system
proposed for a facility must be capable
of ensuring the integrity of resulting
data. FDA is considering whether to
include in the regulations a core set of
essential elements for such a GLP
quality system, including specifically
mentioning management responsibility
for all activities at the facility and

specifying a requirement for standard
operating procedures for all essential
functions.

2. Multisite Studies

It is currently common practice for
nonclinical laboratory studies to be
performed across multiple sites
(multisite studies), rather than for a
single facility to conduct all aspects/
phases of a study. FDA is considering
revising the GLP regulations to
specifically address the use of multisite
studies through the addition of specific
definitions to describe personnel and
study aspects specific to multisite
studies, e.g., by requiring that an
individual be designated as the
responsible person for each site of a
multisite study. Such an individual
would be responsible for any phase(s) of
the study conducted at the site and
would report to the study director.

3. Electronic/Computerized Systems

Since the regulation was finalized,
many laboratory systems have become
fully automated. In addition, many
facilities now employ computerized
systems for managing general laboratory
functions as well as for instrumentation
in which such systems are integral
components. While the present
regulation does not preclude such
electronic systems, several of the
current regulatory requirements are
more consistent with paper-based
systems (e.g., an individual as archivist
§ 58.190(c)); maintenance of copies of
study protocols and the Master
Schedule by the quality assurance unit
(§58.35(b)(1) and (b)(2))). FDA is
considering updating the regulation to
reflect the use of electronic and
computerized systems. FDA believes
that any modifications to the regulation
to reference electronic/computerized
systems should be general, to
accommodate changes and advances in
technology.

4. Sponsor Responsibilities

Whether nonclinical laboratory
studies are conducted by a sponsor or at
a contracted facility, FDA believes that
the study sponsor should clearly have
responsibilities that the present
regulation does not specifically
mention, such as development and/or
approval of study protocols. FDA is
therefore considering amending the
regulations to include additional
specific responsibilities of sponsors of
nonclinical laboratory studies.

5. Animal Welfare

In the United States, the Animal
Welfare Act (7 U.S.C 2131-2159)
governs the treatment and use of
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animals, including their use for research
purposes. FDA is soliciting comments
regarding whether and how to receive
documentation of compliance with
these existing statutory provisions or
comparable international standards
governing the ethical and humane use of
laboratory animals in nonclinical
laboratory studies. This issue is not
specifically addressed in the present
regulation.

6. Information on Quality Assurance
Inspectional Findings

When an FDA bioresearch monitoring
(BIMO) inspection of a nonclinical
study identifies problems, FDA often
finds it difficult to determine whether
the quality assurance unit (QAU) failed
to adequately inspect the study, or
whether the QAU made
recommendations for corrective actions
and management did not adequately
respond. FDA is considering the
addition of a requirement that the QAU
prepare a yearly summary of general
inspectional findings that would reveal
problems that are not necessarily study-
specific and that includes the
recommendations made to management
to resolve those problems. Such a report
would be maintained at the facility and
be made available to FDA upon request,
usually during the course of a BIMO
inspection.

7. Process-Based Systems Inspections

A number of procedures used in
conducting a particular nonclinical
laboratory study are common across
many or even most studies conducted at
the facility. Facilities often find it more
resourceful to periodically inspect such
procedures during systems inspections
rather than repetitively as part of each
study-specific inspection, as currently
required in § 58.35(b). For example, it
may be appropriate to periodically
inspect procedures such as slide
preparation for pathology studies as part
of a facility’s process-based systems
inspections rather than for each study.
FDA therefore is considering permitting
a combination of systems inspections
and study-specific inspections. The
results of the appropriate systems
inspection(s) would be referenced in the
study-specific inspection reports
relevant to those aspects of the
procedures for the study under
inspection.

8. Test and Control Article Information

When reviewing and inspecting
nonclinical laboratory studies,
particularly those submitted for new
drugs (human and animal), basic
information about the test article, such
as strength, purity, stability, and for

mixtures thereof, concentration and
uniformity, is often absent from the
laboratory’s records, therefore
precluding appropriate interpretation of
the study results. Although the current
regulations require that these
parameters be determined (§ 58.105(a)
and (b) and §58.113(a)), the regulations
do not specify who is to receive this
information or include a timeframe for
delivery of the information to the
facility performing the nonclinical
testing. FDA is therefore considering
additional requirements under the
sections in the regulations discussing
test and control characterization
(§58.105) and mixtures of articles with
carriers (§58.113), including timeframes
for provision of this information to the
study director.

In addition, sponsors have requested
the ability to cite compliance with the
applicable good manufacturing
requirements (i.e, parts 210 and 211, efc.
as relevant) regarding the specifications,
quality, and integrity of the test article.
FDA is considering whether to accept
compliance with either the specifics
that would be required under a revised
part 58, subpart F or the relevant good
manufacturing requirements.

9. Sample Storage Container Retention

FDA'’s regulations currently require
that facilities maintain test article
storage containers for the duration of the
study (21 CFR 58.105(c)). FDA believes
that compliance with the regulatory
requirements for the handling of test
and control articles, which include
documentation of receipt, distribution,
and use of each batch (§58.107(d))
provides adequate information about the
use and integrity of study samples.
Therefore, FDA is considering
eliminating the requirement at
§58.105(c).

FDA welcomes comments from all
interested persons on these issues and
any other concerns related to the current
GLP regulations, including
recommendations as to the best
method(s) for addressing such concerns.

III. Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) either electronic or written
comments regarding this document.
Identify comments with the docket
number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

This advance notice of proposed
rulemaking is issued under section 201
et al. of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 321 et al.) and

under authority of the Commissioner of
Food and Drugs.

Dated: December 15, 2010.
Leslie Kux,
Acting Assistant Commissioner for Policy.
[FR Doc. 2010-31888 Filed 12—20-10; 8:45 am]
BILLING CODE 4160-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 10-2279; MB Docket No. 10-65; RM—
10595]

Radio Broadcasting Services; Jewett,
TX

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; dismissal.

SUMMARY: At the petitioner’s request, the
Audio Division has dismissed the
proposal of Charles Crawford to allot
Channel 232A at Jewett, Texas.
Crawford had filed a petition for rule
making proposing the allotment of
Channel 232A at Jewett, Texas, as the
community’s first local FM transmission
service.

FOR FURTHER INFORMATION CONTACT:
Deborah Dupont, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 10-65, RM—
10595, adopted December 1, 2010, and
released December 3, 2010. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Information Center, Portals II,
445 12th Street, SW., Room CY-A257,
Washington, DC 20554. The complete
text of this decision also may be
purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554,
(800) 378-3160, or via the company’s
Web site, http://www.bcpiweb.com. This
document is not subject to the
Congressional Review Act. The
Commission is, therefore, not required
to send a copy of this Report and Order
in a report to be sent to Congress and
the Government Accountability Office
pursuant to the Congressional Review
Act, see U.S.C. 801(a)(1)(A), because the
proposed rule was dismissed.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 2010-31997 Filed 12—-20-10; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Parts 383, 384, 390, 391, and
392

[Docket No. FMCSA-2010-0096]

RIN 2126-AB29

Drivers of CMVs: Restricting the Use of
Cellular Phones

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.

ACTION: Notice of proposed rulemaking;
request for comments.

SUMMARY: The Federal Motor Carrier
Safety Administration (FMCSA)
proposes to restrict the use of hand-held
mobile telephones, including hand-held
cell phones, by drivers of commercial
motor vehicles (CMVs) while operating
in interstate commerce. The Agency
proposes new driver disqualification
sanctions for interstate drivers of CMVs
who fail to comply with this Federal
restriction and new driver
disqualification sanctions for
commercial driver’s license (CDL)
holders who have multiple convictions
for violating a State or local law or
ordinance on motor vehicle traffic
control that restricts the use of hand-
held mobile telephones. Additionally,
interstate motor carriers would be
prohibited from requiring or allowing
drivers of CMVs to engage in the use of
a hand-held mobile telephone while
operating in interstate commerce. This
rulemaking would improve safety on the
Nation’s highways by reducing the
prevalence of distracted driving-related
crashes, fatalities, and injuries involving
drivers of CMVs.

DATES: FMCSA will be accepting both
initial comments and reply comments in
response to this Notice of Proposed
Rulemaking (NPRM). Send your initial
comments on or before February 22,
2011 and reply comments on or before
March 21, 2011. Initial comments may
address any issue raised in the NPRM
and the background documents in the
docket (e.g., regulatory evaluation,
studies, environmental assessment,
etc.). Initial comments will be made
available promptly electronically,
online on http://www.regulations.gov, or
for public inspection in room W12-140,
DOT Building, 1200 New Jersey
Avenue, SE., Washington, DC, between
9 a.m. and 5 p.m., e.t., Monday through
Friday, except Federal holidays. In
order to allow sufficient opportunity for
interested parties to prepare and submit
any reply comments, late-filed initial

comments will not be considered. Reply
comments must address only matters
raised in initial comments and must not
be used to present new arguments,
contentions, or factual material that is
not responsive to the initial comments.
ADDRESSES: You may submit comments
and reply comments identified by
docket number FMCSA—-2010-0096
using any one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov.

e Fax:202—-493-2251.

e Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

e Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., e.t., Monday through Friday,
except Federal holidays. The telephone
number is 202-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rule, contact Mr. Brian Routhier,
Transportation Specialist, Federal Motor
Carrier Safety Administration, Vehicle
and Roadside Operation Division, at
202-366—-4325 or

FMCSA MCPSV@dot.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents for Preamble

I. Public Participation and Request for
Comments
A. Submitting Comments
B. Viewing Comments and Documents
C. Privacy Act
II. Abbreviations
III. Background
A. Rationale for the Scope of the Proposed
Rule
B. Legal Authority
C. Support for a Restriction on Mobile
Telephones
D. Studies of Mobile Telephone Use While
Driving
E. Existing Mobile Telephone Bans by
Federal, State, and Local Governments
IV. Discussion of Proposed Rule
V. Regulatory Analyses

I. Public Participation and Request for
Comments

FMCSA encourages you to participate
in this rulemaking by submitting
comments, reply comments, and related
materials. All comments received will
be posted without change to http://
www.regulations.gov and will include
any personal information you provide.

A. Submitting Comments

If you submit a comment or a reply
comment, please include the docket
number for this rulemaking (FMCSA-
2010-0096), indicate the specific
section of this document to which each
comment applies, and provide a reason
for each suggestion or recommendation.
You may submit your comments and
material online or by fax, mail, or hand
delivery, but please use only one of
these means. FMCSA recommends that
you include your name and a mailing
address, an e-mail address, or a phone
number in the body of your document
so that FMCSA can contact you if there
are questions regarding your
submission.

To submit your comment or reply
comments online, go to http://
www.regulations.gov and click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu,
select “Proposed Rules,” insert
“FMCSA-2010-0096" in the “Keyword”
box, and click “Search.” When the new
screen appears, click on “Submit a
Comment” in the “Actions” column. If
you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8%; by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the facility,
please enclose a stamped, self-addressed
postcard or envelope.

We will consider all comments and
material received during the comment
period and may change this proposed
rule based on your comments.

B. Viewing Comments and Documents

To view comments or reply
comments, as well as any documents
mentioned in this preamble, go to
http://www.regulations.gov and click on
the “read comments” box in the upper
right hand side of the screen. Then, in
the “Keyword” box insert “FMCSA—
2010-0096” and click “Search.” Next,
click the “Open Docket Folder” in the
“Actions” column. Finally, in the “Title”
column, click on the document you
would like to review. If you do not have
access to the Internet, you may view the
docket online by visiting the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
e.t., Monday through Friday, except
Federal holidays.

C. Privacy Act

Anyone is able to search the
electronic form of all comments


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:FMCSA_MCPSV@dot.gov
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received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s Privacy Act Statement for
the Federal Docket Management System
published in the Federal Register on
January 17, 2008 (73 FR 3316).

II. Abbreviations

AAMVA | American Association of Motor Ve-
hicle Administrators

ABA American Bus Association

Advo- Advocates for Highway and Auto

cates Safety

ATA American Trucking Associations,
Inc.

APTA American Public Transportation As-
sociation

CDL Commercial Driver's License

CMV Commercial Motor Vehicle

CTA Chicago Transit Authority

DOT United States Department of Trans-
portation

EA Environmental Assessment

EIS Environmental Impact Statement

FCC Federal Communications Commis-
sion

FMCSA | Federal Motor Carrier Safety Ad-
ministration

FMCS- | Federal Motor Carrier Safety Regu-

Rs lations

FONSI Finding of No Significant Impact

FR Federal Register

FRA Federal Railroad Administration

GCRTA | Greater Cleveland Regional Transit
Authority

MBTA Massachusetts Bay Transportation
Authority

MCSAC | Motor Carrier Safety Advisory Com-
mittee

MCSAP | Motor Carrier Safety Assistance
Program

NAICS North American Industry Classifica-
tion System

NCSL National Conference of State Legis-
latures

NGA National Governors Association

NPRM Notice of Proposed Rulemaking

NSC National Safety Council

NTSB National  Transportation  Safety
Board

OOIDA | Owner-Operator Independent Driv-
ers Association

OMB Office of Management and Budget

PAR Population Attributable Risk

PDA Personal Digital Assistant

TCA Truckload Carriers Association

VTTI Virginia Tech Transportation Insti-
tute

III. Background

A. Rationale for the Scope of the
Proposed Rule

Driver distraction can be defined as
the voluntary or involuntary diversion
of attention from the primary driving
tasks due to an object, event, or person.
Researchers classify distraction into
several categories: Visual (taking one’s
eyes off the road), manual (taking one’s

hands off the wheel), cognitive (thinking
about something other than the road/
driving), and auditory (listening to
someone talking). Research shows that
using a hand-held mobile telephone
while driving may pose a higher safety
risk than other activities (e.g. eating and
writing on a pad) because it involves all
four types of driver distraction. For
example, reaching for and dialing a
mobile telephone are both visual and
manual distractions. Using a hand-held
mobile telephone may reduce a driver’s
situational awareness, decision making,
or performance; and it may result in a
crash, near-crash, unintended lane
departure by the driver, or other unsafe
driving action. This rulemaking
proposes to restrict the use of hand-held
mobile telephones because our research
indicates that they are a source of driver
distraction that could pose a safety risk.
Specifically it would prohibit a CMV
driver from reaching for, holding, or
dialing a mobile telephone in order to
conduct a voice communication while
driving. Essentially, the CMV driver
must be ready to conduct a voice
communication in compliance with the
proposed rule the moment he begins
driving the vehicle.

In an effort to understand and
mitigate crashes associated with driver
distraction, the U.S. Department of
Transportation (DOT) conducted
research concerning behavioral and
vehicle safety countermeasures to driver
distraction. Data from studies ! indicate
that both reaching for and dialing a
mobile telephone increase the odds of
involvement in a safety-critical event
such as a crash, near crash, or
unintended lane departure.2 Both
reaching for and dialing a hand-held
mobile telephone are manual
distractions (i.e., hands-off wheel) and
require substantial visual distraction

1Q0lson, R. L., Hanowski, R.]., Hickman, J.S., &
Bocanegra, J. (2009) Driver distraction in
commercial vehicle operations. (Document No.
FMCSA-RRR-09-042) Washington, DC: Federal
Motor Carrier Safety Administration, July 2009.
Retrieved October 20, 2009, from http://
www.fmesa.dot.gov/facts-research/art-public-
reports.aspx? Hickman, J., Hanowski, R. &
Bocanegra, J. (2010). Distraction in Commercial
Trucks and Buses: Assessing Prevalence and Risk
in Conjunction with Crashes and Near-Crashes.
Washington, DC: Federal Motor Carrier Safety
Administration.

2In popular usage, mobile telephones are often
referred to as “cell phones.” As explained later in
the NPRM, a variety of different technologies are
licensed by the Federal Communications
Commission (FCC) (47 CFR 20.3) to provide mobile
telephone services; thus, the proposed rules here
would apply to the range of technologies used to
provide wireless telephone communications and
the rule uses the broader term “mobile telephones.”
However, some of the materials discussed in this
preamble use the popular term “cell phone,” and the
discussion continues that usage in such cases.

(i.e., eyes off forward roadway) to
complete the task; therefore the driver
may not be capable of safely operating
the vehicle.

According to a VTTI study, the odds
of being involved in a safety-critical
event are three times greater when the
driver is reaching for an object than
when the driver is not reaching for an
object. The odds of being involved in a
safety-critical event are six times greater
while the driver is dialing a cell phone
than when the driver is not dialing a
cell phone. These increases in risk are
primarily attributable to the driver’s
eyes being off the forward roadway.
Additionally, these activities have high
population attributable risk (PAR)
percentages (i.e., an activity, which if
not undertaken, would increase safety
most).3 The PAR percentage for reaching
for an object was the highest in the
study at 7.6 percent. Because of the
physical, manual, and visual
distractions and the data indicating a
safety risk associated with the use of
hand-held mobile telephones, FMCSA
believes it is in the interest of public
safety to propose, at a minimum, a
restriction on hand-held mobile
telephone use while driving a CMV.

Other governmental entities have
made recommendations on mobile
telephone use that go beyond our
proposed rule. The National
Transportation Safety Board (NTSB)
determined that one probable cause of a
November 2004 bus crash was the use
of a hands-free cell phone. This crash
was the impetus for an NTSB
investigation (NTSB/HAR-06/04
PB2007-916201) and a subsequent
recommendation to FMCSA that the
Agency prohibit cell phone use by all
passenger-carrying CMVs.2 FMCSA also
received recommendations on cell
phone use from its Motor Carrier Safety
Advisory Committee (MCSAC). One of
MCSAC’s recommendations for the
National Agenda for Motor Carrier
Safety was that FMCSA initiate a
rulemaking to ban the use of hand-held
and hands-free mobile telephones while
driving.

However, it is not clear if simply
talking on a mobile telephone presents
a significant risk. For example, the same
VTTI study that detailed the risks of
reaching and dialing found that “talking

3 See Section D. Studies of Mobile Telephone Use
While Driving for a full discussion.

4National Transportation Safety Board (2006)
Motorcoach Collision with the Alexandria Avenue
Bridge Overpass, George Washington Memorial
Parkway, Alexandria, Virginia, November 14, 2004
(Highway Accident Report NTSB/HAR-06/04; NTIS
report number PB2007-916201). Retrieved July 22,
2010, from: http://www.ntsb.gov/Publictn/2006/
HAR0604.pdf.


http://www.fmcsa.dot.gov/facts-research/art-public-reports.aspx
http://www.fmcsa.dot.gov/facts-research/art-public-reports.aspx
http://www.fmcsa.dot.gov/facts-research/art-public-reports.aspx
http://www.ntsb.gov/Publictn/2006/HAR0604.pdf
http://www.ntsb.gov/Publictn/2006/HAR0604.pdf
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or listening to a hands-free phone” and
“talking or listening to a hand-held
phone” were relatively low risk
activities and had only brief periods of
eyes off forward roadway. It is the
action of taking one’s eyes off the
forward roadway to reach for and dial
the mobile telephone that is highly
risky. Therefore, our proposal does not
go as far as the NTSB and MCSAC
recommendations.

While some States have gone further
than this proposed restriction on hand-
held mobile telephones, no State has
completely banned mobile telephone
use. Nine States and the District of
Columbia have traffic laws prohibiting
all motor vehicle drivers from using a
hand-held mobile telephone while
driving. Some States have gone further
for certain categories of drivers.
Nineteen States and the District of
Columbia prohibit the use of all mobile
telephones while driving a school bus.
Transit bus and motorcoach drivers are
the focus of stricter mobile telephone
rules in some States and local
jurisdictions.5 This NPRM, which
proposes to restrict hand-held mobile
telephone use by all CMV drivers, is in
line with existing regulations that hold
CMV drivers to higher standards.

This rulemaking would improve
safety on the Nation’s highways by
reducing the prevalence of, or
preventing, certain truck- and bus-
related crashes, injuries, and fatalities
associated with distracted driving. Our
proposal would restrict hand-held
mobile telephone use, but the Agency
requests comment on whether we
should implement in full the NTSB and
MCSAC recommendations. The Agency
requests public comment on the
feasibility, operational impact, and
safety benefits of prohibiting hands-free
mobile telephone technology by drivers
of CMVs as well. Because the Agency
does not intend that this rulemaking
preclude the use of innovative
technologies that could be safely used
by CMV drivers to facilitate mobile
telephone use, the Agency will
consider, through this rulemaking
process, all information from interested
parties, as it assesses the risks,
feasibility, and safety of adopting an
approach in the final rule. Public
comment on these issues should also
recognize our responsibility to ensure
that CMV drivers are held to the highest
degree of safety.

B. Legal Authority

The authority for this proposed rule
derives from the Motor Carrier Safety

SIIHS list of cellphone laws. http://www.iihs.org/
laws/cellphonelaws.aspx

Act of 1984 (1984 Act), 49 U.S.C.
chapter 311, and the Commercial Motor
Vehicle Safety Act of 1986 (1986 Act),
49 U.S.C. chapter 313. The 1984 Act
(Pub. L. 98-554, Title II, 98 Stat. 2832,
Oct. 30, 1984) provides authority to
regulate the safety of operations of CMV
drivers and motor carriers and vehicle
equipment. It requires the Secretary of
Transportation (Secretary) to “prescribe
regulations on commercial motor
vehicle safety. The regulations shall
prescribe minimum safety standards for
commercial motor vehicles.” Although
this authority is very broad, the 1984
Act also includes specific requirements
in 49 U.S.C. 31136(a):

At a minimum, the regulations shall ensure
that—(1) commercial motor vehicles are
maintained, equipped, loaded, and operated
safely; (2) the responsibilities imposed on
operators of commercial motor vehicles do
not impair their ability to operate the
vehicles safely; (3) the physical condition of
operators of commercial motor vehicles is
adequate to enable them to operate the
vehicles safely; and (4) the operation of
commercial motor vehicles does not have a
deleterious effect on the physical condition
of the operators.

This proposed rule is based primarily
on 49 U.S.C. 31136(a)(1), which requires
regulations that ensure that CMVs are
operated safely, and secondarily on
section 31136(a)(2), to the extent that
drivers’ use of mobile telephones might
impact their ability to operate CMVs
safely. This NPRM does not address the
physical condition of drivers (49 U.S.C.
31136(a)(3)), nor does it impact possible
physical effects caused by driving CMVs
(49 U.S.C. 31136(a)(4)).

The relevant provisions of the Federal
Motor Carrier Safety Regulations
(FMCSRs) (49 CFR subtitle B, chapter
III, subchapter B) apply to CMV drivers
and employers operating a CMV
included in the statutory authority of
the 1984 Act. The 1984 Act defines a
CMYV as a self-propelled or towed
vehicle used on the highways to
transport persons or property in
interstate commerce; and that either:

(1) Has a gross vehicle weight/gross
vehicle weight rating of 10,001 pounds
or greater; (2) is designed or used to
transport more than 8 passengers
(including the driver) for compensation;
(3) is designed or used to transport more
than 15 passengers, not for
compensation; or (4) is transporting any
quantity of hazardous materials
requiring placards to be displayed on
the vehicle (49 U.S.C. 31132(1)). All
drivers operating CMVs are subject to
the FMCSRs, except those who are
employed by Federal, State, or local
governments (49 U.S.C. 31132(2)). The
proposed rule would also require

employers to ensure their drivers
comply with the restrictions on use of
hand-held mobile telephones while
driving CMVs.

In addition to the statutory exemption
for government employees, there are
several regulatory exemptions in the
FMCSRs that are authorized under the
1984 Act, including, among others, one
for school bus operations and one for
CMVs designed or used to transport
between 9 and 15 passengers (including
the driver) not for direct compensation
(49 CFR 390.3(f)(1) and (6)). The school
bus operations exemption only applies
to interstate transportation of school
children and/or school personnel
between home and school. This
particular exemption is not based on
any statutory provisions, but is instead
a discretionary rule promulgated by the
Agency. Therefore, FMCSA has
authority to modify the exemption.
Modification of the school bus
operations exemption requires the
Agency to find that such action “is
necessary for public safety, considering
all laws of the United States and States
applicable to school buses” (former 49
U.S.C. 31136(e)(1)).6 Likewise, FMCSA
has authority to modify the non-
statutory exemption for small,
passenger-carrying vehicles not for
direct compensation, but is not required
to comply with former 49 U.S.C.
31136(e).” FMCSA is proposing to apply
restrictions on hand-held mobile
telephone use to both school bus
operations by private operators in
interstate commerce and small
passenger-carrying vehicles not for
direct compensation, although they
would continue to be exempt from the
rest of the FMCSRs. Other than
transportation covered by statutory

6 Former section 31136(e)(1) was amended by
section 4007(c) of the Transportation Equity Act for
the 21st Century, Public Law 105-178, 112 Stat.
107, 403 (June 9, 1998) (TEA-21). However, TEA—
21 also provides that the amendments made by
section 4007(c) “shall not apply to or otherwise
affect a waiver, exemption, or pilot program in
effect on the day before the date of enactment of
[TEA-21] under * * * section 31136(e) of title 49,
United States Code.” (Section 4007(d), TEA-21, 112
Stat. 404 (set out as a note under 49 U.S.C. 31136).)
The exemption for school bus operations in 49 CFR
390.3(f)(1) became effective on November 15, 1988,
and was adopted pursuant to section 206(f) of the
1984 Act, later codified as section 31136(e) (Federal
Motor Carrier Safety Regulations; General, 53 FR
18042-18043, 18053 (May 19, 1988) and section
1(e), Public Law 103-272, 108 Stat 1003 (July 5,
1994)). Therefore, any action by FMCSA affecting
the school bus operations exemption would require
the Agency to comply with former section
31136(e)(1).

7 The exemption in 49 CFR 390.3(f)(6) was not
adopted until 2003, after the enactment of TEA-21,
in a final rule titled, “Safety Requirements for
Operators of Small Passenger-Carrying Commercial
Motor Vehicles Used In Interstate Commerce” (68
FR 47860, August 12, 2003).


http://www.iihs.org/laws/cellphonelaws.aspx
http://www.iihs.org/laws/cellphonelaws.aspx

Federal Register/Vol.

75, No. 244 /Tuesday, December 21,

2010/Proposed Rules 80017

exemptions, FMCSA has authority to
restrict the use of mobile telephones by
drivers operating CMVs.

For any violation, such a restriction
may be subject to civil penalties
imposed on drivers, in an amount up to
$2,750, and on employers, in an amount
up to $11,000 (49 U.S.C. 521(b)(2)(A), 49
CFR 386.81 and Appendix B,
paragraphs (a)(3) and (4)).
Disqualification of a CMV driver for
violations of the Act and its regulations
is also within the scope of the Agency’s
authority under the 1984 Act. Such
disqualifications are specified by
regulation for other violations (49 CFR
391.15), and were recently adopted by
the Agency in its final rule prohibiting
texting by CMV drivers while operating
in interstate commerce (49 CFR
391.15(e); 75 FR 59118, September 27,
2010). In summary, both a restriction on
the use of hand-held mobile telephones
and associated sanctions, including civil
penalties and disqualifications, are
authorized by statute and regulation for
operators of CMVs, as defined above, in
interstate commerce, with limited
exceptions. But before prescribing any
regulations under the 1984 Act, FMCSA
must consider their costs and benefits
(49 U.S.C. 31136(c)(2)(A)).

The 1986 Act (Title XII of Pub. L. 99—
570, 100 Stat. 3207-170, Oct. 27, 1986),
which authorized creation of the CDL
program, is the primary basis for
licensing programs for certain large
CMVs. There are several key
distinctions between the authority
conferred under the 1984 Act and that
under the 1986 Act. First, the CMV for
which a CDL is required is defined
under the 1986 Act, in part, as a motor
vehicle operating “in commerce,” a term
separately defined to cover broadly both
interstate commerce and operations that
“affect” interstate commerce (49 U.S.C.
31301(2) and (4)). Also under the 1986
Act, a CMV means a motor vehicle used
in commerce to transport passengers or
property that: (1) Has a gross vehicle
weight/gross vehicle weight rating of
26,001 pounds or greater; (2) is designed
to transport 16 or more passengers
including the driver; or (3) is used to
transport certain quantities of
“hazardous materials,” as defined in 49
CFR 383.5 (49 U.S.C. 31301(4)). In
addition, a provision in the FMCSRs
implementing the 1986 Act recognizes
that all school bus drivers (whether
government employees or not) and other
government employees operating
vehicles requiring a CDL (i.e., vehicles
above 26,000 pounds, in most States, or
designed to transport 16 or more
passengers) are subject to the CDL
standards set forth in 49 CFR 383.3(b).

There are several statutory and
regulatory exceptions from the CDL
requirements, which include the
following individuals: Military service
members who operate a CMV for
military purposes (a mandatory
exemption for the States to follow) (49
CFR 383.3(c)); farmers; firefighters; CMV
drivers employed by a unit of local
government for the purpose of snow/ice
removal; and persons operating a CMV
for emergency response activities (all of
which are permissive exemptions for
the States to implement at their
discretion) (49 CFR 383.3(d)). States
may also issue certain restricted CDLs to
other categories of drivers under 49 CFR
383.3(e)-(g). Drivers with such restricted
CDLs may still be covered by a
disqualification under the 1986 Act
arising from the use of hand-held
mobile telephones while driving CMVs.

The 1986 Act does not expressly
authorize the Agency to adopt
regulations governing the safety of
CMVs operated by drivers required to
obtain a CDL. Most of these drivers
(those involved in interstate trade,
traffic, or transportation) are subject to
safety regulations under the 1984 Act, as
described above. The 1986 Act,
however, does authorize
disqualification of CDL drivers by the
Secretary. It contains specific authority
to disqualify CDL drivers for various
types of offenses, whether those offenses
occur in interstate or intrastate
commerce. This authority exists even if
drivers are operating a CMV illegally
because they did not obtain a CDL.

In general, the 1986 Act explicitly
identifies several “serious traffic
violations” as grounds for
disqualification (49 U.S.C. 31301(12)
and 31310). In addition to the
specifically enumerated “serious traffic
violations,” the 1986 Act provides
related authority that allows FMCSA to
designate additional serious traffic
violations by rulemaking if the
underlying offense is based on the CDL
driver committing a violation of a “State
or local law on motor vehicle traffic
control” (49 U.S.C. 31301(12)(G)). The
FMCSRs state, however, that unless and
until a CDL driver is convicted of the
requisite number of specified offenses
within a certain time frame (described
below), the required disqualification
may not be applied (49 CFR 383.5
(defining “conviction” and “serious
traffic violation”) and 383.51(c)).

Under the statute, a driver who
commits two serious traffic violations in
a 3-year period while operating a CMV
must be disqualified from operating a
CMV that requires a CDL for at least 60
days (49 U.S.C. 31310(e)(1)). A driver
who commits three or more serious

traffic violations in a 3-year period
while operating a CMV must be
disqualified from operating a CMV that
requires a CDL for at least 120 days (49
U.S.C. 31310(e)(2)). Because use of
hand-held mobile telephones results in
distracted driving and increases the risk
of CMV crashes, fatalities, and injuries,
FMCSA is now proposing that
violations by a CDL driver of State or
local law or ordinance on motor vehicle
traffic control that restricts the use of
such mobile telephones while driving
CMVs should result in a disqualification
under this provision.

FMCSA is authorized to carry out
these statutory provisions by delegation
from the Secretary as provided in 49
CFR 1.73(e) and (g).

C. Support for a Restriction on Mobile
Telephones

There is an overwhelming amount of
public support for reducing distracted
driving, including hand-held mobile
telephone use, while operating a CMV.
It is likely that most motorists either
have first-hand experience with or know
someone who had a motor vehicle crash
or near-crash event involving a
distracted driver. There appears to be a
steady increase in the use of electronic
devices. Moreover, as outlined in the
examples below, there is some evidence
that CMV crashes and other incidents
have been caused by the use of
electronic devices.

FMCSA is aware of several recent
CMV crashes in which the use of a
mobile telephone may have contributed
to the crash. In one case, according to
media reports, a truck driver from
Arkansas told police she was talking on
her cell phone when she became
involved in a crash that killed two boys
on May 9, 2010. In another media
report, on March 26, 2010, a tractor
trailer crossed the median strip of
Interstate 65 in central Kentucky and
collided with a van transporting 9
adults, two children, and an infant. All
the adults and the infant in the van and
the truck driver were killed. The NTSB
is conducting an investigation into the
crash, including attempting to
determine if a mobile telephone was a
factor in the crash.8 According to media
reports, in February 2010, a
Montgomery County, Pennsylvania,
school bus driver was allegedly talking
on his cell phone before a deadly crash.?

In light of these incidents and the
potential for more crashes due to

8 http://www.ntsb.gov/Pressrel/2010/100514.html.

9 Driver To Stand Trial In Fatal School Bus Crash.
(April 20, 2010) Philadephia, PA: KYW-TV.
Retrieved from the CBS3 Web site, July 21, 2010,
from: http://cbs3.com/local/montgomery.county.
school.2.1645628.html.
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distracted driving, FMCSA proposes
restrictions on the use of hand-held
mobile telephones. We are requesting
comments on whether to propose a
complete prohibition on mobile
telephone use by drivers of CMVs. We
have included in this NPRM
information on research studies as well
as the positions of safety organizations
and industry on the use of mobile
telephones by CMV drivers.

National Transportation Safety Board
Recommendation

On November 14, 2004, a motorcoach
crashed into a bridge overpass on the
George Washington Memorial Parkway
in Alexandria, Virginia. The National
Transportation Safety Board (NTSB)
determined that one probable cause of
the crash was the use of a hands-free
cell phone, resulting in cognitive
distraction; therefore, the driver did not
“see” the low bridge warning signs. This
crash was the impetus for an NTSB
investigation (NTSB/HAR-06/04
PB2007-916201) and a subsequent
recommendation to FMCSA regarding
cell phone use by passenger-carrying
CMVs.10 This rulemaking addresses part
of this outstanding recommendation.

In a letter to NTSB, dated March 5,
2007, the Agency agreed to initiate a
study to assess:

e The potential safety benefits of
restricting cell phone use by drivers of
passenger-carrying CMVs,

e The applicability of an NTSB
recommendation to property-carrying
CMV drivers,

e Whether adequate data existed to
warrant a rulemaking, and

e The availability of statistically
meaningful data regarding cell phone
distraction. Subsequently, the report
“Driver Distraction in Commercial
Vehicle Operations” (VITI Study
(2009)) was published on October 1,
2009. This report is summarized in
section D.

Also in 2004, the NTSB investigated
a truck-tractor median crossover crash
in Sherman, Texas, that resulted in a
collision and fire. The NTSB’s report
cited one probable cause as the driver’s
attempted or imminent use of a wireless
device as a distraction from his driving
duties.

The Agency will post in the
rulemaking docket any additional
information it obtains about these

10 National Transportation Safety Board (2006)
Motorcoach Collision with the Alexandria Avenue
Bridge Overpass, George Washington Memorial
Parkway, Alexandria, Virginia, November 14, 2004
(Highway Accident Report NTSB/HAR-06/04; NTIS
report number PB2007-916201). Retrieved July 22,
2010, from: http://www.ntsb.gov/Publictn/2006/
HAR0604.pdf.

investigations that might not be
generally available to the public.

FMCSA’s Motor Carrier Safety Advisory
Committee’s Recommendation

Section 4144 of the Safe, Accountable,
Flexible, Efficient Transportation Equity
Act: A Legacy for Users (SAFETEA-LU),
Public Law 109-59, 119 Stat. 1144, 1748
(Aug. 10, 2005), required the Secretary
to establish a Motor Carrier Safety
Advisory Committee (MCSAC). The
committee provides advice and
recommendations to the FMCSA
Administrator on motor carrier safety
programs and regulations and operates
in accordance with the Federal
Advisory Committee Act (5 U.S.C.

App. 2).

In MCSAC’s March 27, 2009, report to
FMCSA titled “Developing a National
Agenda for Motor Carrier Safety,”
MCSAC recommended that FMCSA
adopt new Federal rules concerning
distracted driving.1* MCSAC reported,
“Documented research shows that there
are cognitive distractions and increases
in crashes from cellular phone use and
text messaging.” Therefore, one of
MCSAC’s recommendations for the
National Agenda for Motor Carrier
Safety was that FMCSA initiate a
rulemaking to ban the use of hand-held
and hands-free mobile telephones while
driving.

Motorcoach Safety Action Plan

In the November 2009 DOT
Motorcoach Safety Action Plan, DOT
identified seven priority action items
that will have the greatest impact in
reducing motorcoach crashes, injuries,
and fatalities. One of these is a
recommendation to initiate rulemaking
to propose prohibiting texting and
limiting the use of mobile telephones
and other devices by motorcoach
drivers.12

Distracted Driving Summit

The information and feedback DOT
received during its Distracted Driving
Summit, held September 30-October 1,
2009, in Washington, DC, demonstrated
both the need and widespread support
for a ban against texting and mobile
telephone use while driving. Attendees

11 Parker, David R., Chair, Motor Carrier Safety
Advisory Committee (March 27, 2009). Letter to
Rose A. McMurray, Acting Deputy Administrator,
FMCSA, on MCSAC National Agenda for Motor
Vehicle Safety. Retrieved July 23, 2010, from:
http://mesac.fmesa.dot.gov/documents/
MCSACTask09-01FinalReportandLetterto
Administrator090428.pdf.

127J.S. Department of Transportation (November
2009). Motorcoach Safety Action Plan. (DOT HS
811 177). Retrieved July 23, 2010, from: http://www.
fmesa.dot.gov/documents/safety-security/
MotorcoachSafetyActionPlan_finalreport-508.pdyf.

included safety experts; researchers;
elected officials, including four U.S.
Senators and several State legislators;
safety advocacy groups; senior law
enforcement officials; and
representatives of the
telecommunications and transportation
industries. Summit participants shared
their expertise, experiences, and ideas
for reducing distracted driving
behaviors. They addressed the safety
risk posed by this growing problem
across all modes of surface
transportation.

U.S. Transportation Secretary Ray
LaHood stated: “Keeping Americans safe
is without question the Federal
government’s highest priority—and that
includes safety on the road, as well as
on mass transit and rail.” In addition,
the Secretary pledged to work with
Congress to ensure that the issue of
distracted driving is appropriately
addressed.13 At the conclusion of the
Summit, the Secretary announced a
series of concrete actions that the
Obama Administration and DOT are
taking to address distracted driving,
including immediately starting
rulemakings that would ban texting and
restrict, to the extent possible, the use
of mobile telephones by truck and
interstate bus operators, as well as to
initiate rulemaking by the Federal
Railroad Administration (FRA) to codify
provisions of the FRA’s Emergency
Order No. 26 regarding restricting
distracting electronic devices (see
discussion below in Part E).

As a follow-up to the Summit, and
based on data from studies on distracted
driving, FMCSA initiated a number of
actions to combat distracted driving by
CMV drivers. Specifically, FMCSA
issued Regulatory Guidance (75 FR
4305, January 27, 2010) that addressed
texting by CMV drivers and issued a
final rule (75 FR 59118, September 27,
2010) that prohibits texting by CMV
drivers. Finally, DOT held a second
Distracted Driving Summit on
September 21, 2010,

Safety Advocacy Organizations

Numerous safety advocacy groups
voiced support for a prohibition on
mobile telephone use while driving. In
January 2009, the National Safety
Council (NSC) called for a nationwide
prohibition on all cell phone use while
driving.14 The NSC is focused on

137.S. Department of Transportation (October 1,
2009). U.S. Transportation Secretary Ray LaHood
Announces Administration-Wide Effort to Combat
Distracted Driving (DOT 156—09). Retrieved July 23,
2010, from: http://www.dot.gov/affairs/2009/
dot15609.htm.

14 National Safety Council, (n.d.). Distracted
Driving. Retrieved July 21, 2010, from: http://
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alerting the American public to the fact
that different distractions have different
levels of crash risk. Additionally,
Advocates for Highway and Auto Safety
(Advocates) applauded DOT’s effort to
consider banning texting and restricting
cell phone use by operators of CMVs.
Advocates recently filed a petition for
rulemaking requesting consideration of
such action on the use of a wide array
of electronic devices used by
commercial drivers.15

Transportation Industry Associations
Trucking Industry

The American Trucking Associations,
Inc. (ATA) adopted a policy supporting
the safe use of technologies and
encourages drivers and/or motor carriers
to consider a range of policies and
safeguards intended to reduce,
minimize, and/or eliminate driver
distractions that may be caused by the
increased use of electronic technologies.
ATA’s policy recommends that
manufacturers and others adopt
awareness, training, and safety policies
on the use of such technologies—unless
they are already regulated—while
operating a motor vehicle. ATA believes
that the use of hand-held electronic
devices and the act of texting with such
devices while a motor vehicle is in
motion should be prohibited.16 Another
one of the initiatives on ATA’s safety
agenda is their policy on the use of non-
integrated technologies while the
vehicle is in motion.1”

In fact, many ATA member fleets have
already adopted company policies
designed to reduce distractions while
operating CMVs. Many of these fleets do
not allow drivers to operate any
electronic devices at all, including
dispatching equipment, while the
vehicle is moving. ATA conducted an
opinion survey of its safety committees

www.nsc.org/safety_road/Distracted_Driving/Pages/
distracted_driving.aspx.

15 Gillan, J.S. (October 1, 2009). Safety Advocates
Respond to U.S. DOT Secretary’s Announcement on
Measures to Reduce Distracted Driving by
Commercial Operators. Retrieved July 21, 2010,
from the Advocates for Highway and Auto Safety
Web site: http://www.saferoads.org/files/file/
Distracted % 20Driving %20
Statement % 20by % 20Judith %20
Stone%200ctober%201,%202009.pdf.

16 American Trucking Associations (October 29,
2009). Addressing the Problem of Distracted
Driving. Written testimony to the Subcommittee on
Highways and Transit, U.S. House of
Representatives’ Transportation and Infrastructure
Committee. Retrieved July 21, 2010, from: http://
www.truckline.com/Newsroom/Testimony1/

Randy % 20Mullett% 20— % 20Distracted % 20
Driving% 20testimony.pdf.

17Boyce, C. (June 9, 2009) ATA Unveils
Progressive New Highway Safety Agenda. Retrieved
July 21, 2010, from: http://www.truckline.com/
pages/article.aspx?id=541%2F % 7b8E1C7279-ED27-
4C03-B189-CEEEE26BBB12%7d

on the use of “non-integrated electronic
devices.” From the responses of these
industry leaders, ATA found that 67
percent of respondents had a policy
restricting or limiting the use of portable
electronic devices while driving. United
Parcel Service, Inc. has an existing
policy of no distractions while behind
the wheel (e.g., two hands on the wheel
and no two-way communication); and
FedEx does not allow drivers to use any
electronic device while operating FedEx
vehicles.'® Additionally, ExxonMobil
and Shell are examples of large
companies that prohibit employees’ use
of any type of cell phone while driving
during work hours.1® Because numerous
large commercial trucking operations
already have policies that prohibit the
use of portable electronic devices while
driving, a restriction on hand-held
mobile telephone use is not expected to
have a significant adverse impact on
trucking fleets.

The Owner-Operators Independent
Drivers Association (OOIDA) called
upon government entities to
aggressively pursue opportunities to
educate the motoring public on safe
driving practices and encourages law
enforcement agencies to fully enforce
existing laws pertaining to inattentive or
negligent driving.2° The Truckload
Carriers Association (TCA) supports the
safe use of technologies and encourages
drivers and/or motor carriers to consider
a range of policies and safeguards
intended to reduce, minimize, and/or
eliminate driver distractions caused by
the increased use of electronic
technologies (e.g., global positioning
systems, cellular phones, etc.) during
the operation of all types of motor
vehicles.2?

Motorcoach Operators

A spokesman for the United
Motorcoach Association, which
represents tour bus operators, stated that
motorcoach operators should not
tolerate drivers using mobile telephones
unless there is an emergency. The
American Bus Association (ABA)
supports safety initiatives, and the

18 Halsey, A. (October 2, 2009). Obama to Federal
Employees: Don’t Text and Drive.
Washingtonpost.com. Retrieved July 21, 2010, from:
http://www.washingtonpost.com/wp-dyn/content/
article/2009/10/01/AR2009100103447 pf.html.

19Insurance Information Institute (December
2009). Cellphones and Driving. Retrieved July 21,
2010, from: http://www.iii.org/IU/Cellphone-and-
driving/.

20 QOIDA (n.d.). Distracted Driving. Retrieved
from the OOIDA Web site, July 22, 2010, from:
http://ooida.com/Issues&Actions/Issues/
DistractedDriving/distracted-driving.htm.

21 Truckload Carriers Association (March 8,
2009). Safe Use of Technology. Retrieved July 21,
2010, from: http://www.truckload.org/Safe-Use-of-
Technology.

safety culture of ABA and its member
operators support such bans. ABA’s pre-
trip passenger safety messaging video
instructs passengers, not drivers, to dial
911 in case of emergency. Only in
extreme emergencies should drivers
ever use a cell phone while operating
motorcoaches. Furthermore, ABA
asserted that hands-free use of cell
phones is no better than hand-held cell
phone use, as cognitive distraction is
the safety issue in question.22 The ABA
also drafted a model policy for members
that states in part: “Cell phones and
regulated electronic devices (REDs) are
not to be used while the vehicle is in
motion. Incoming calls or transmissions
received on company-provided or
authorized cell phones or REDs should
go into voicemail and may be checked
only when the bus is parked in a safe
location.”23 Numerous large motorcoach
and bus operations have already
adopted policies that restrict the use of
portable electronic devices while
driving (many of them are more
restrictive than the ABA model policy).

School Bus Operations

School bus operations are the focus of
many States and local governments that
have implemented distracted driving
policies and laws; currently, 19 States
and the District of Columbia 24 ban
school bus drivers from using a mobile
telephone while driving. Many cities,
towns, and counties prohibit mobile
telephone use or texting by school bus
operators. The American School Bus
Council, whose membership includes:
National Association for Pupil
Transportation, National Association of
State Directors of Pupil Transportation
Services, National School
Transportation Association, Blue Bird
Corporation, IC Corporation, and
Thomas Built Buses, recommends
prohibiting the use of cell phones or
other portable electronic devices—even
those equipped with hands-free
features—while driving and banning the
use of cell phones while supervising the
loading and unloading of students.2°

22 Pantuso, P. (October 6, 2009). Government
Seeks Tougher Laws on Distracted Driving.
Retrieved July 21, 2010, from the American Bus
Association Web site: http://www.buses.org/files/
MemberAlertTextingCellPhones100509[1].pdyf.

23 ABA Strategic Safety Committee (2010).
Recommended Model Company Policy: Cell Phones
and Electronic Devices (REDs). Available in the
docket for this rulemaking.

24Vermette, E. (2010). Curbing Distracted Driving
2010 Survey of State Safety Programs. Retrieved
July 21, 2010, from: http://www.distraction.gov/
files/research/GHSA-2010_distraction.pdf.

25 American School Bus Council (February 14,
2007). American School Bus Council Exceeds
NTSB’s Recommendation on Cell Phone Use by
School Bus Drivers. Retrieved July 23, 2010, from:

Continued


http://www.truckline.com/Newsroom/Testimony1/Randy%20Mullett%20_%20Distracted%20Driving%20testimony.pdf
http://www.truckline.com/Newsroom/Testimony1/Randy%20Mullett%20_%20Distracted%20Driving%20testimony.pdf
http://www.truckline.com/Newsroom/Testimony1/Randy%20Mullett%20_%20Distracted%20Driving%20testimony.pdf
http://www.truckline.com/Newsroom/Testimony1/Randy%20Mullett%20_%20Distracted%20Driving%20testimony.pdf
http://www.truckline.com/pages/article.aspx?id=541%2F%7b8E1C7279-ED27-4C03-B189-CEEEE26BBB12%7d
http://www.truckline.com/pages/article.aspx?id=541%2F%7b8E1C7279-ED27-4C03-B189-CEEEE26BBB12%7d
http://www.truckline.com/pages/article.aspx?id=541%2F%7b8E1C7279-ED27-4C03-B189-CEEEE26BBB12%7d
http://www.washingtonpost.com/wp-dyn/content/article/2009/10/01/AR2009100103447_pf.html
http://www.washingtonpost.com/wp-dyn/content/article/2009/10/01/AR2009100103447_pf.html
http://ooida.com/Issues&Actions/Issues/DistractedDriving/distracted-driving.htm
http://ooida.com/Issues&Actions/Issues/DistractedDriving/distracted-driving.htm
http://www.nsc.org/safety_road/Distracted_Driving/Pages/distracted_driving.aspx
http://www.nsc.org/safety_road/Distracted_Driving/Pages/distracted_driving.aspx
http://www.distraction.gov/files/research/GHSA-2010_distraction.pdf
http://www.distraction.gov/files/research/GHSA-2010_distraction.pdf
http://www.truckload.org/Safe-Use-of-Technology
http://www.truckload.org/Safe-Use-of-Technology
http://www.buses.org/files/MemberAlertTexingCellPhones100509[1].pdf
http://www.saferoads.org/files/file/Distracted%20Driving%20Statement%20by%20Judith%20Stone%20October%201,%202009.pdf

80020

Federal Register/Vol.

75, No. 244 /Tuesday, December 21, 2010/Proposed Rules

American Public Transportation
Association (APTA)

On December 31, 2009, the APTA Bus
Safety Working Group published a
Recommended Practice regarding
employee-controlled distractions while
operating a vehicle on agency time. The
intent of the voluntary standard is to
provide transit agencies with a
guideline to develop policies and
standard operating procedures regarding
operator controlled distractions.26

FMCSA solicits comments about
companies’ or organizations’ policies on
drivers’ use of mobile telephones and
other portable electronic devices while
driving CMVs on our Nation’s
highways.

D. Studies of Mobile Telephone Use
While Driving

There are a number of studies from
both government and private sources

http://www.americanschoolbuscouncil.org/
uploads/pdf/Guidelines_Release.pdf.

26 APTA Bus Safety Working Group (December
31, 2009). Reducing Driver-Controlled Distractions
While Operating a Vehicle on Agency Time.
Retrieved from the American Public Transportation
Association Web site, July 23, 2010, from: http://
www.aptastandards.com/Portals/0/Bus_Published/
APTA-BTS-BS-RP-005-09_employee_controlled
_distractions.pdf.

related to distracted driving. However,
there are few studies of distracted
driving that focus on the CMV driver.
The following peer-reviewed studies
were considered while developing this
NPRM. These studies use different
methodologies to analyze driver
distraction. There are advantages and
disadvantages to each methodology as
follows:

e Simulator studies, and to some
extent test-track studies, allow for
experimental control over and
measurement of the cognitive
distractions, such as the type of phone
conversation. These studies may have
unrealistic driving and cell phone use
conditions because they are not
conducted on public roadways and
therefore lack many of the risks
associated with real world driving;

e Naturalistic driving studies use
cameras and instrumentation in
participants’ vehicles to provide a clear
picture of driver distraction under real-
world driving conditions. However,
these studies may have a small sample
size of some of the individual
distractions.

Overall, it is important to keep these
differences in mind while comparing
the results from different research

methods. Regardless, these studies
illustrate degradations in driver
performance due to the effects of driver
distraction.

Driver Distraction in Commercial
Vehicle Operations 27

Under contract with FMCSA, the
Virginia Tech Transportation Institute
(VTTI) completed the study titled,
“Driver Distraction in Commercial
Vehicle Operations,” and released the
final report on October 1, 2009. The
purpose of the VI'TI Study (2009) was
to investigate the prevalence of driver
distraction in CMV safety-critical events
recorded in a naturalistic data set that
included over 200 truck drivers and
data from 3 million miles of operations.
Of the 4,452 safety-critical events noted
in the combined data, 60 percent had
some type of non-driving related task
listed as a potential contributing factor.
Safety-critical events are crashes, near-
crashes, crash-relevant conflicts, and
unintentional lane deviations.

27 QOlson, R.L., Hanowski, R.J., Hickman, J.S., &
Bocanegra, J. (2009). Driver Distraction in
Commercial Vehicle Operations. (Document No.
FMCSA-RRR-09-042) Washington, DC: FMCSA,
July 2009. Retrieved July 26, 2010, from: http://
www.fmesa.dot.gov/facts-research/research-
technology/report/FMCSA-RRR-09-042.pdf.
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Odds Ratio, Population Attributable Risk Percentage, and Eyes Off Forward Roadway by Selected Task

Table 1

Population Eyes Off Forward
Task Odds Ratio Attributable Risk Roadway**
- . Percentage*
Complex Non-Driving Related Task
Text message on cell phone 23.2 0.7 4.6
Other — Complex (e.g., clean side mirror) 10.1 0.2 4.4
Interact with/look at dispatching device 9.9 3.1 4.1
Write on pad, notebook, etc. 9.0 0.6 4.2
Use calculator 8.2 0.2 4.4
Look at map 7.0 1.1 3.9
' Dial cel - 5.9 75 =
Read book, newspaper, paperwork, etc. 4.0 1.7 4.3
Moderate Non-Driving Related Task
| Use/reach for other electronic device 6.7 02 41
Other — Moderate (e.g., open medicine bottle) 5.9 0.3 33
Personal grooming 4.5 0.2 3.7
Reach for object in vehicle 3.1 7.6 2.9
Look back in sleeper berth 2.3 0.2 3.4
Eating 1.0 0 2.4
Talk or listen to CB radio 0.6 * 1.3

* Calculated for tasks where the odds ratio is greater than one.
** Number of seconds out of a 6 second interval.

The VTTI Study (2009) separately
examined the different sub-tasks
associated with cell phone use.
Although talking on the cell phone did
not show an increased risk, as seen in
Table 1, a driver must take several risk-
increasing steps in order to use the
electronic device for conversation. In
particular, as also shown in Table 1, the
use of a cell phone involves a variety of
sub-tasks, including reaching for and
holding the phone, performing the
visually complex process of manually
dialing the phone, and then carrying out
the conversation. In FMCSA’s view, the
risk associated with cell phone use
should be viewed as a series of related
sub-tasks, not all having equal risk. The
odds of being involved in a safety-
critical event are three times greater
while the driver is reaching for an object
than when the driver is not reaching for
an object. The odds of being involved in

a safety- critical event are six times
greater while the driver is dialing a cell
phone than when the driver is not
dialing a cell phone. But, according to
the VTTI study, the odds of being
involved in a safety critical event while
talking or listening to a hand-held or
hands-free phone do not show an
increased risk.

In addition, the population
attributable risk (PAR) incorporates the
frequency of engaging in a non-driving
related task by the population of drivers.
If a task is done more frequently by a
large population of drivers, it will have
a greater PAR percentage. High PAR
percentages occurred for commonly
performed tasks (i.e., a task, which if
removed, would increase safety most).
The PAR percentage for reaching for an
object was the highest in the study at 7.6
percent. In other words, there would be
7.6 percent fewer safety- critical events,
if reaching for an object while driving

never occurred. The risk of being
involved in a safety-critical event was
greater for other distracting activities,
but the prevalence of the distractions
was greatest for reaching for an object.
In contrast, the PAR for talking on a
hand-held phone was relatively low, at
0.2 percent, and the PAR was not
calculated for talking on a hands-free
cell phone.

FMCSA constructed a diagram that
shows the relationship between the
odds ratios of various activities
conducted while driving and their
associated eyes-off-roadway times. As
seen in Diagram 1 (constructed from
data in the VTTI study), those tasks that
drew the driver’s eyes away from the
forward road led to a significant
increase in risk. For example, texting,
dialing, using other electronic devices,
reading a map or grooming stand out as
risky tasks.
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Diagram 1- Odds Ratios Relative to Eyes off Roadway
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During the 3.8 seconds the driver has
his eyes off the forward roadway while
dialing his mobile telephone, at 55
miles per hour, the CMV travels about
the length of a football field, 306 feet.

A complete copy of the final report for
the VTTI Study (2009) is included in the
docket referenced in the beginning of
this rulemaking notice.

Distraction in Commercial Trucks and
Buses: Assessing Prevalence and Risk in
Conjunction With Crashes and Near-
Crashes?28

The purpose of this research was to
conduct an analysis of naturalistic data
collected by DriveCam®. The

28 Hickman, J., Hanowski, R., & Bocanegra, J.
(2010). Distraction in Commercial Trucks and
Buses: Assessing Prevalence and Risk in
Conjunction with Crashes and Near-Crashes.
Washington, DC: FMCSA.

introduction of naturalistic driving
studies that record drivers (through
video and kinematic 29 vehicle sensors)
in actual driving situations created a
scientific method to study driver
behavior under the daily pressures of
real-world driving conditions.

The research documented the
prevalence of distractions while driving
a CMV, including both trucks and buses,
using an existing naturalistic data set.
This data set came from 183 truck and
bus fleets comprising a total of 13,306
vehicles captured during a 90-day
period. There were 8,509 buses and
4,797 trucks. The data sets in the
current study did not include
continuous data; they only included

29 Kinematics is a branch of physics that deals
with the motion of a body or system without
reference to force and mass.

recorded events that met or exceeded a
kinematic threshold (a minimum g-force
setting that triggers the event recorder).
These recorded events included safety-
critical events (e.g., hard braking in
response to another vehicle) and
baseline events (i.e., an event that was
not related to a safety-critical event,
such as a vehicle that traveled over train
tracks and exceeded the kinematic
threshold). A total of 1,085 crashes,
8,375 near-crashes, 30,661 crash-
relevant conflicts, and 211,171 baselines
were captured in the data set.

Odds ratios were calculated to show
a measure of association between
involvement in a safety-critical event,
which includes crashes, and performing
a non-driving related task. The odds
ratios show the odds of being involved
in a safety critical event when a non-
driving related task is present compared
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to when there is no non-driving related
task. The non-driving related task, “any
cell phone usage,” includes all the
specific cell phone sub-tasks, such as
reaching for, dialing, talking or listening
to a hand-held or hands-free cell phone.

Drivers increased their odds of
involvement in a safety-critical event by
1.14 times for “any cell phone usage”
while driving. However, when the cell
phone task was disaggregated into sub-
tasks, the study results show that the
sub-tasks involved with using a cell
phone have different risks, some
increasing and some decreasing the
odds of involvement in a safety-critical
event. The odds of involvement in a
safety critical event increased
significantly when truck and bus drivers
performed certain non-driving related
tasks:

¢ Reaching for a cell phone while
driving increased the odds by 3.7 times;

e Dialing a cell phone while driving
increased the odds by 3.5 times;

¢ Reaching for a headset/earpiece
increased the odds by 3.4 times.
Drivers decreased the odds of being
involved in a safety-critical event by .65
times while talking or listening on a
hands-free cell phone. However, the
odds ratio for talking/listening should
not ignore the fact that a person usually
has to reach for and dial a cell phone
in order to talk or listen. Both
consuming food/drink and talking/
listening on a hand-held cell phone
(odds ratios = 1.11 and 0.89,
respectively) had non-significant odds
ratios (i.e., no increase or decrease in
risk).

The Impact of Cognitive Distraction on
Driver Visual Behavior and Vehicle
Control

While conclusive evidence is still
lacking, several studies focused on
cognitive distraction and its influence
on driver performance. Harbluk, Noy,
and Eizenman (2002) examined the
impact of cognitive distraction on
drivers’ visual behavior and vehicle
control.3? This instrumented-vehicle
study examined changes in drivers’
visual scanning driving patterns under
three tasks varying in cognitive
complexity: no distraction, an easy
cognitive task (i.e., simple addition),
and a difficult cognitive task (i.e.,
difficult addition). As predicted, drivers
had significantly increased hard-braking
events under distracted driving
conditions. Interestingly, under

30 Harbluk, J. L., Noy, Y. ., & Eizenman, M.
(2002). The Impact of Cognitive Distraction on
Driver Visual Behavior and Vehicle Control (Report
No. TP 13889E). Ottawa: Transport Canada.
Retrieved July 26, 2010, from: http://people.usd.edu
/~schieber/materials/trans-canada-13889.pdf.

distracted driving conditions, drivers
made fewer eye movements, spent more
time focusing on the central visual field,
and spent less time scanning the right
periphery. This suggests that visual
scanning collapses to a minimal level
under distracted driving conditions,
increasing the risk that a driver will
miss a critical event.

A Decrease in Brain Activation
Associated With Driving When
Listening to Someone Speak

Just, Keller, and Cynkar (2008) used
functional magnetic resonance imaging
(MRI) to investigate the impact of
concurrent auditory language
comprehension on the brain activity
associated with a simulated driving
task.31 Participants steered a vehicle
along a curving virtual road, either
undisturbed or while listening to
spoken sentences that they judged as
true or false. The study was designed to
assess the neural effect of listening
while driving, similar to listening to a
cell phone while driving. The central
findings were that the sentence listening
task reliably degraded driving
performance. The behavioral measures
indicated reliably more road-
maintenance errors and larger deviation
from an ideal path in the driving with
listening condition. The findings show
that language comprehension performed
concurrently with driving draws mental
resources away from the driving and
produces deterioration in driving
performance, even when it is not
accompanied by holding or dialing a
phone.

The Distraction Effects of Phone Use
During a Crucial Driving Maneuver

A study by Hancock, Lesch, and
Simmons (2003) 32 examined the effect
of drivers on a test track responding to
an in-vehicle phone at the same time
they were faced with making a crucial
stopping decision. The most crucial
finding was the variation in stopping
accuracy in the presence of the phone
distraction task, from 95 percent
accuracy without distraction to 80

31Just, M.A., Keller, T.A., & Cynkar, J. (2008). A
Decrease in Brain Activation Associated With
Driving When Listening to Someone Speak. Brain
Research. Retrieved July 26, 2010, from: http://
www.distraction.gov/files/research/carnegie-
mellon.pdf.

32Hancock, P. A., Lesch, M., & Simmons, L.
(2003). The Distraction Effects of Phone Use During
a Crucial Driving Maneuver. Accident Analysis and
Prevention, 35(4), 501-514. Retrieved July 26, 2010,
from: http://www.sciencedirect.com/science? ob=
MImgé& _imagekey=B6V55-45SH77V-1-206_
cdi=5794& user=3928936& pii=
S0001457502000283& orig=search& coverDate=
07%2F31%2F2003& _sk=9996499956view=c&
wchp=dGLzVtb-zSkWb&md5=b40e15505
a9c7b04bd3c6aa3c42a5777&1ie=/sdarticle.pdf.

percent with distraction, a significant 15
percentage point reduction. The study
shows there is a detrimental impact of

a coincident in-vehicle phone task on a
critical driving maneuver.

Passenger and Cell Phone Conversations
in Simulated Driving

Drews, Pasupathi, and Strayer (2008)
examined in a simulator study how
conversing with passengers in a vehicle
differs from conversing on a cell phone
while driving.33 The results show that
the number of driving errors was highest
when the driver was conversing on a
cell phone while driving. Passenger
conversations made more references to
traffic. In addition, drivers’ speech
production rate (measured in syllables
per second) and the drivers’ and
passengers’ speech complexity rate
(measured in syllables per word of
speech) dropped in response to an
increase in the demand of the traffic.
Overall, the study found that cell phone
use negatively impacts lane keeping,
increases the following distance, and
leads to impairment of a navigation task,
while passenger conversations have
little effect on all of the three measures.

Request for Additional Research or Data

Overall, these studies illustrate
degradations in driver performance due
to the effects of driver distraction. The
studies do not necessarily break down
the individual components of mobile
telephone use like the VTTI study does.
However, they suggest certain risks
when using a mobile telephone.
Commenters are encouraged to provide
other research or data that would enable
the Agency to better assess the risk
associated with mobile telephone use by
CMV drivers while operating their
vehicles.

E. Existing Mobile Telephone Bans by
Federal, State, and Local Governments

Federal

On October 7, 2008, FRA published
Emergency Order 26 (73 FR 58702).
Pursuant to FRA’s authority under 49
U.S.C. 20102 and 20103, the order,
which took effect on October 27, 2008,
restricts railroad operating employees
from using distracting electronic and
electrical devices while on duty. Among
other things, the order prohibits both
the use of mobile telephones and texting
by railroad operating employees. FRA
cited numerous examples of the adverse
impact that electronic devices can have

33Drews, F.A., Pasupathi, M., & Strayer, D.L.
(2008). Passenger and Cell Phone Conversations in
Simulated Driving. Journal of Experimental
Psychology: Applied, 14(4). Retrieved July 26, 2010,
from: http://www.psych.utah.edu/lab/
appliedcognition/publications/passenger.pdf.
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on safe operations. These examples
included fatal crashes that involved
operators who were distracted while
texting or talking on a mobile telephone.
In light of these incidents, FRA
proposed to amend its railroad
communications regulations by
restricting use of mobile telephones and
other distracting electronic devices by
railroad operating employees. FRA
published its final rule in the Federal
Register on September 27, 2010 (75 FR
59580).

On September 27, 2010, FMCSA also
published a final rule (75 FR 59118) that
prohibits texting on electronic devices,
including mobile telephones, while
driving a CMV. This rulemaking action
addressed one of the riskiest distracted
driving behaviors. Furthermore, on
September 27, 2010, the Pipeline and
Hazardous Materials Safety
Administration published a notice of
proposed rulemaking (75 FR 59197) that
addressed distracted activities by
drivers under its authority.

States

Nine States and the District of
Columbia have traffic laws prohibiting
all motor vehicle drivers from using a
hand-held mobile telephone while
driving. School bus drivers are currently
prohibited from any mobile telephone
use in 19 States and the District of
Columbia. A list of these States can be
found at the following Web site: http://
www.iihs.org/laws/cellphonelaws.aspx.
Generally, the State traffic laws are
applicable to all drivers operating motor
vehicles within those jurisdictions,
including CMV operators. Some States
are already tracking enforcement. For
example, since March of 2008, when
New Jersey’s wireless hand-held
telephone and electronic
communication device ban became
effective, more than 224,000 citations—
an average of almost 10,000 a month—
were issued to motorists violating this
cell phone law.

Additionally, as part of its continuing
effort to combat distracted driving, DOT
kicked off pilot programs in Hartford,
Connecticut, and Syracuse, New York,
to test whether increased law
enforcement efforts can get distracted
drivers to put down their mobile
telephones and focus on the road.
During 1 week of the pilot program in
Hartford, police cited more than 2,000
drivers for talking on mobile telephones
and 200 more for texting while driving.

Public Transportation Agencies

The severity of the problem of
distracted driving led public
transportation agencies to ban the use of

mobile telephones/electronic devices
while an operator is driving a vehicle in
passenger service. In the period from
May 2008 to May 2009, after the
Massachusetts Bay Transportation
Authority (MBTA) issued its cell phone
ban, 12 bus drivers employed by the
MBTA were suspended and one bus
driver was fired for using a cell phone
while on duty.

Most transit agencies allow operators
to carry cell phones or other electronic
devices in backpacks, purses, or bags,
and to use them outside the vehicle
during breaks and layovers and during
emergencies. However, many large
transit agencies prohibit operators from
carrying cell phones or other electronic
devices in the cab. Examples of policies
at public transportation agencies
include the following:

e MBTA. The MBTA banned cell phone
use by drivers while on the job, with
penalties escalating from a 3-day suspension
after one offense, to a 10-day suspension after
two, and dismissal for the third offense.
Engineers on commuter-rail trains operated
by a private contractor are also prohibited
from having a cell phone or other device on
their person.34

e Chicago Transit Authority (CTA). The
CTA’s zero tolerance policy prohibits
employee use of electronic devices while
operating buses and trains. This policy
prohibits the use of cell phones, smart
phones, personal digital assistants (PDAs),
MP3/music players, wireless headsets, or any
other appliance or device. Having possession
of an electronic device results in probation
and a 3-day suspension. Use of the device
while on duty may lead to discharge.35

e Greater Cleveland Regional Transit
Authority (GCRTA). All employees are
prohibited from having a cell phone on their
person while operating a bus or train at the
GCRTA. The prohibition includes: Cell
phones; smart phones; PDAs, electronic
music devices; wireless headsets; or any
other electronic communication or listening
devices. While on duty, operators must keep
cell phones and other devices separate from
their person. They may be stored on-board in
personal bags or purses. Cell phones may
only be used when the operator is on layover,
the vehicle is stopped, the parking brake is
set, and he/she has left the driver’s seat.
Employees will be terminated for a first
offense.36

34 Massachusetts Bay Transportation Authority
(June 7, 2009). Cell Phone Ban Expanded. Retrieved
July 26, 2010, from the MBTA Web site: http://
www.mbta.com/about _the mbta/news_events/
?id=17461&month=&year=.

35 Chicago Transit Authority (August 5, 2009).
CTA Adopts Zero Tolerance Policy on Employee
Use of Electronic Devices While On-Duty. Retrieved
July 26, 2010, from the CTA Web site: http://
www.transitchicago.com/news/default.aspx?
Archive=y&Articleld=2427.

36 Greater Cleveland Regional Transit Authority
(September 18, 2009) RTA Strengthens Cell Phone
Policy. Retrieved July 26, 2010, from the GCRTA
Web site: http://www.riderta.com/nu_newsroom_
releases.asp?listingid=1345.

While FMCSA is aware that many
organizations have policies on mobile
telephone use, FMCSA solicits further
comments on mobile telephone use
policy and enforcement and on the
applicability of State laws and local
ordinances to school bus drivers and
transit employees.

IV. Discussion of Proposed Rule

Federal Restriction of Mobile Telephone
Use by Interstate CMV Drivers

In light of the available studies, and
to partially address the NTSB and
MCSAC recommendations, the Agency
proposes a restriction on the use of
hand-held mobile telephones by CMV
drivers operating in interstate
commerce. This rulemaking would
prohibit a CMV driver from reaching for,
holding, and dialing a mobile telephone
in order to conduct a voice
communication while driving.
Essentially, the CMV driver must be
ready to conduct a voice
communication in compliance with the
proposed rule the moment he begins
driving the vehicle. The proposed rule
would include definitions related to the
restriction. It also would add a driver
disqualification provision for interstate
CMV drivers. A driver disqualification
provision would also be included for
CDL holders convicted of two or more
violations of State or local traffic laws
or ordinances on motor vehicle traffic
control concerning hand-held mobile
telephone use.

This NPRM would amend regulations
in 49 CFR parts 383 and 384 concerning
the Agency’s CDL regulations, part 390
concerning general applicability of the
FMCSRs, part 391 concerning driver
qualifications and disqualifications, and
part 392 concerning driving rules. In
general, the proposed requirements are
intended to reduce the risks of
distracted driving by restricting hand-
held mobile telephone use by a driver
who is operating a CMV in interstate
commerce.

For CMV drivers operating in
interstate commerce, the proposed rule
would: (1) Restrict the use of hand-held
mobile telephones; and (2) provide
sanctions for those drivers convicted of
using a hand-held mobile telephone
while operating a CMV in interstate
commerce, including civil penalties
and/or disqualification from driving a
CMV for a specified period of time. In
addition, the proposed rule would
provide sanctions for CDL holders
convicted of violating a State or local
law or ordinance on motor vehicle
traffic control restricting the use of a
hand-held mobile telephone while
operating any CMV— specifically, a
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http://www.mbta.com/about_the_mbta/news_events/?id=17461&month=&year=
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disqualification for a specified period of
time from operating any CMV requiring
a CDL.

The proposed rule would also require
interstate motor carriers to ensure
compliance by their drivers with the
restrictions on use of a hand-held
mobile telephone while driving a CMV.
Motor carriers would be prohibited from
requiring or allowing drivers of CMVs to
use a hand-held mobile telephone while
operating in interstate commerce.

As indicated above, FMCSA proposes
that any CDL holder operating a CMV
(as defined in § 383.5) who is convicted
of violating a State or local traffic law
or ordinance on motor vehicle traffic
control restricting or prohibiting hand-
held mobile telephone use while driving
a CMV would be disqualified for 60
days after a second conviction and 120
days after a third or subsequent
conviction within a 3-year period.3”
State or local laws or ordinances
restricting or prohibiting hand-held
mobile telephone use would be added to
the list of “serious” traffic offenses under
§ 383.51(c). The disqualifying serious
traffic offense would be applicable to all
persons who are required to possess a
CDL, in accordance with the
requirements of 49 CFR part 383, and
who are subject to a State or local law
or ordinance restricting or prohibiting
hand-held mobile telephone use while
driving. Therefore, the amendment to
the CDL rules would be applicable to
CMV drivers employed by Federal,
State, or local government agencies,
transit authorities, and school districts.

Other Technologies

It is not FMCSA'’s intention to limit
current or future innovative
technologies that could allow safe and
effective, completely hands-free, voice
communication. Because of the lack of
information about the availability of
completely hands-free technology for
CMV drivers’ work environment,
FMCSA is unable to analyze their safety
and economic or environmental
impacts. The Agency is proposing to
allow hands-free mobile telephone use
as long as it does not require the driver
to reach for, dial, or hold a mobile
telephone, taking the driver’s eyes off
the forward roadway and a hand off the
wheel. We request comments on this
rationale as well as whether true hands-
free mobile telephones exist for use in
the CMV operating environment,
whether they are safe to use while
driving a CMV, or whether they should

37 Although the statute (in 49 U.S.C. 31310(e))
authorizes disqualifications of “at least” 60 or 120
days, the proposed rule follows the existing
structure in the FMCSRs and provides for
disqualifications of exactly 60 or 120 days.

be banned as well. The Agency is also
interested in receiving public comments
and acquiring further knowledge about
innovative technologies, either those
that exist today or that are under
development, including the
practicability of their application and
use in CMVs and their safety and
economic or environmental impact.
FMCSA notes that the use of Citizens
Band (CB) radios is not restricted in this
proposed rule. CB radios are not
included in this proposed rule because
they do not fall under the definition of
“commercial mobile radio services” as
defined by the FCC. The NPRM should
not be construed as a proposal to restrict
the use of mobile telephones by drivers
when they are not driving.

With significant national awareness
now focused on the issue of distracted
driving, the Agency hopes that
important safety gains can be achieved
as a result of this increased attention on
the use of mobile telephones by drivers
operating CMVs. Although fleet
management systems and electronic
dispatching tools are used by many of
the Nation’s largest CMV fleets, the
Agency believes safety-conscious fleet
managers would neither allow nor
require their drivers operating CMVs to
use these devices or hand-held mobile
telephones while driving.

Applicability to Federal, State, or Local
Government Employees

FMCSA'’s proposed explicit restriction
on using a hand-held mobile telephone
while driving a CMV would apply to
CMYV drivers covered under 49 CFR Part
392, but the requirements of Part 392
would not be applicable to Federal,
State, or local government-employed
drivers of CMVs in interstate commerce.
Those drivers are statutorily exempt
from nearly all of FMCSA’s safety
regulations. However, the Agency
proposes to make amendments to its
disqualifying offenses for such CDL
drivers if they are convicted, while
driving a CMV, of violating a State or
local law or ordinance on motor vehicle
traffic control that restricts or prohibits
the use of hand-held mobile telephones
while driving. The Agency’s
amendments to the CDL regulations
would be applicable to Federal, State, or
local government-employed drivers of
CMVs who are required to possess a
CDL.

The proposed rule would also be
applicable to transit employees
employed by Federal, State, and local
governments who are required to
possess a CDL.

Section-by-Section Analysis
Section 390.3 38

The Agency proposes to modify
several discretionary regulatory
exemptions concerning the applicability
of the existing FMCSRs, including one
for school bus operations and one for
CMVs designed or used to transport
between 9 and 15 passengers (including
the driver), not for direct compensation
(49 CFR 390.3(f)(1) and (6)). The Agency
finds that this action is necessary for
public safety regarding school bus
transportation by interstate motor
carriers, a finding required by the
applicable statutory provisions, as
explained above in the legal authority
section. In addition, the Agency
determined that in order to enhance
public safety to the greatest extent
possible, the rule should apply to the
operation by drivers of small-passenger
carrying vehicles (designed to transport
9-15 passengers) who are not receiving
direct compensation, which are
otherwise exempt from most of the
FMCSRs under 49 CFR 390.3(f)(6).

Section 390.5

The Agency proposes to amend 49
CFR 390.5 by adding new definitions for
the terms “mobile telephone” and “using
a hand-held mobile telephone,” for
general application. A broad definition
of the term mobile telephone is
proposed because of the wide variety of
radio telephone services, in addition to
cell phone services, that are licensed by
the Federal Communications
Commission (FCC) and might be
available for use in a CMV. “Mobile
telephone” could include, for example,
a satellite telephone service, a
broadband radio service, or a personal
communications system. Using such
wireless communication services is just
as distracting to a CMV driver as using
a cell phone. The FCC classifies these
services as “commercial mobile radio
services,” which are incorporated into
the definition of mobile telephone. It
does not include two-way or Citizens
Band radio.

In this rulemaking, FMCSA proposes
to define “using a hand-held mobile
telephone” to clarify that certain uses of
a hand-held mobile telephone are
restricted, including reaching for,

38 The proposed rules in this NPRM are numbered
and placed in relation to the rules currently in
effect and published in the Code of Federal
Regulations (CFR). The Agency has issued an
NPRM addressing texting while driving a CMV,
which proposes similar definitions, and analogous
prohibitions and disqualifications (75 FR 16391,
April 1, 2010). The numbering and placement of
any final regulations that result from this
rulemaking will be adjusted appropriately to reflect
any final rules adopted in other rulemakings.
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dialing, and holding the mobile
telephone to conduct voice
communication. The Agency recognizes
that mobile telephones often have multi-
functional capability and is not
prohibiting the use of mobile telephones
for other uses. Of course, other types of
activities using a mobile telephone
might be covered by other rules
proposed by FMCSA, such as those
addressing texting while driving a CMV.
To be consistent with these new
definitions, FMCSA proposes removing
exception (2)(i) from the existing
definition of “texting” in this section.

Section 391.2

FMCSA proposes to amend 49 CFR
391.2, which provides certain
exceptions to the requirements of part
391 for custom farm operations, apiarian
industries, and specific farm vehicle
drivers, to enable the Agency to make
violations of the Federal mobile
telephone restriction a disqualifying
offense for such drivers. While the
proposed explicit Federal restriction
against hand-held mobile telephone use
applies directly to these drivers, the
disqualification provision in proposed
§ 391.15(f) below would not apply
without this amendment to the current
exceptions under 49 CFR 391.2.

Section 391.15

FMCSA proposes to add a new
paragraph (f) to 49 CFR 391.15 entitled
“Disqualification for violation of
restriction on using a hand-held mobile
telephone while driving a commercial
motor vehicle.” 39 This provision would
provide for the disqualification from
operating a CMV in interstate commerce
of any driver convicted of two or more
violations within a 3-year period of the
new hand-held mobile telephone use
restriction while operating a CMV as set
forth in proposed § 392.82. For the
driver’s first hand-held mobile
telephone use conviction, the Agency
could assess a civil penalty against the
driver. If a driver is convicted of
committing a second hand-held mobile
telephone use violation within 3 years,
he or she would be disqualified for 60
days, in addition to being subject to the
applicable civil penalty. For three or
more hand-held mobile telephone use
convictions for violations committed
within 3 years, a driver would be
disqualified for 120 days, in addition to
being subject to the applicable civil
penalty. This proposed change to the
disqualifying offenses for interstate

39 The texting NPRM, cited above, proposed to
add a new paragraph (e) to this section. Therefore,
paragraph (e); is reserved in this NPRM for possible
use by this Agency for another rulemaking.

drivers would mirror the Agency’s
corresponding proposed new provisions
governing the disqualification offenses
for CDL drivers in § 383.51(c). The
required number of convictions to cause
a disqualification by FMCSA and the
period of disqualification would be the
same: 60 days for the second offense
within 3 years and 120 days for three or
more offenses within 3 years. In
addition, the first and each subsequent
violation of such a restriction or
prohibition by a driver would be subject
to civil penalties imposed on such
drivers, in an amount up to $2,750 (49
U.S.C. 521(b)(2)(A), 49 CFR 386.81 and
Appendix B, A(4)).

Section 392.82

In this section, the Agency proposes
a new restriction on using a hand-held
mobile telephone while driving a CMV.
Furthermore, this proposed section
states that motor carriers must not allow
or require CMV drivers to use a hand-
held mobile telephone while driving.
The Agency would also include a
provision in this proposed section to
apply this new hand-held mobile
telephone restriction to “school bus
operations notwithstanding the general
exception in 49 CFR 390.3(f)(1).” Thus,
school bus drivers who are employed by
non-government entities and who
transport school children and/or school
personnel between home and school in
interstate commerce would be subject to
this proposed section. The Agency
determined that this proposed section is
necessary for public safety regarding
school bus transportation by interstate
motor carriers. In addition, the proposed
rule would apply to the operation of
CMVs designed or used to transport
between 9 and 15 passengers (including
the driver), not for direct compensation,
notwithstanding the exception in 49
CFR 390.3(f)(6). The proposed section
would also require employers to ensure
compliance by their drivers with the
restrictions on use of a hand-held
mobile telephone while driving a CMV.
Any violation by an employer would be
subject to civil penalties in an amount
up to $11,000 (49 U.S.C. 521(b)(2)(A), 49
CFR 386.81 and part 386 Appendix B,
paragraph (a)(3)).

A definition of “driving a commercial
motor vehicle” would be incorporated
into the restriction on using a hand-held
mobile telephone while driving, in the
proposed new § 392.82, in order to
confine the use of that term to the
restriction and the related
disqualification and to avoid limiting
the scope of the same term as used in
other provisions of the FMCSRs.

The Agency proposes to add a limited
exception to the hand-held mobile

telephone restriction to allow CMV
drivers to use their hand-held mobile
telephones if necessary to communicate
with law enforcement officials or other
emergency services.

Federal Disqualification Standard for
CDL Drivers

Any CDL driver operating a CMV (as
defined in § 383.5) who is convicted of
violating a State or local motor vehicle
law or ordinance that prohibits or
restricts the use of a hand-held mobile
telephone while driving a CMV would
be disqualified after his or her second
conviction for the hand-held mobile
telephone offense or any other serious
traffic violation (as defined by
§ 383.51(c)). The CDL disqualifying
offense would be applicable to all
persons who are required to possess a
CDL, in accordance with the
requirements of 49 CFR part 383, and
who are subject to a State or local law
or ordinance prohibiting or restricting
the use of a hand-held mobile telephone
while driving, when the offense occurs
during the operation of a CMV.
Therefore, the amendment to the CDL
rules is applicable to drivers employed
by Federal, State, or local government
agencies, transit authorities, and school
districts. To assist in the application of
the provisions for disqualification, the
regulations include definitions of the
words “mobile telephone” and “using a
hand-held mobile telephone.”

Section 383.5

The Agency proposes to add new
definitions for the terms “mobile
telephone” and “using a hand-held
mobile telephone.” The Agency
proposes a broad definition of mobile
telephones based on the FCC regulations
to cover the multitude of devices that
allow users to send or receive voice
communication while driving. The
definitions of “mobile telephone” and
“using a hand-held mobile telephone”
would identify the type of activity that
would be restricted by this proposed
rule. To be consistent with these new
definitions, FMCSA proposes removing
exception (2)(i) from the definition of
“texting” in this section.

Section 383.51

In Table 2 of 49 CFR 383.51(c),
FMCSA would add a new serious traffic
violation that would result in a CDL
driver being disqualified. This serious
traffic violation would be a conviction
for violating a State or local law or
ordinance restricting hand-held mobile
telephone use while driving a CMV. For
the purpose of this disqualification, the
Agency proposes to use the same
description of “driving” that is already
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in the table for the texting
disqualification (§ 383.51(c)(9)). FMCSA
notes that the conviction must involve
“using a hand-held mobile telephone”
while operating a CMV and excludes
convictions for hand-held mobile
telephone use by a CDL driver while
operating a vehicle for which such a
CDL is not required. The Agency’s
decision is consistent with the
provisions of 49 U.S.C. 31310(e), which
indicates the serious traffic violation
must occur while the driver is operating
a CMV that requires a CDL; the
operative provisions in the revised table
would limit the types of violations that
could result in a disqualification
accordingly.

As proposed, every State that issues
CDLs would be required to impose this
disqualification on a driver required to
have a CDL issued by that State
whenever that CDL driver was
convicted of the necessary number of
violations while operating in States
where such conduct is restricted or
prohibited by a State or local traffic law.

Section 384.301

A new paragraph (f) is proposed to be
added to § 384.301. It would require all
States that issue CDLs to implement the
new provisions proposed in part 383
that relate to disqualifying CDL drivers
for violating the new serious traffic
violation of using a hand-held mobile
telephone while driving a CMV as soon
as practical, but not later than 3 years
after this proposed rule is implemented.

Impact on States

Motor Carrier Safety Assistance Program
(MCSAP)

Under MCSAP, States that receive
grant funds would be required, as a
condition of receiving the grants, to
adopt regulations on the hand-held
mobile telephone restriction that are
compatible with final Federal
regulations issued as a result of this
rulemaking (49 U.S.C. 31102(a) and 49
CFR 350.201(a)). If a restriction of hand-
held mobile telephone use (such as
proposed in § 392.82) and the related
disqualification (such as proposed in
§ 391.15(f)) are adopted by FMCSA,
States under MCSAP would need to
adopt compatible regulations applicable
to both interstate and intrastate
transportation as soon as practicable,
but not later than 3 years thereafter (49
CFR 350.331(d)). If States do not adopt
compatible regulations restricting hand-
held mobile telephone use while driving
a CMV and related disqualifications,
they may not receive full MCSAP grant
funding.

CDL Program

States that issue CDLs to CMV drivers
would be required to adopt and
implement the proposed CDL
disqualification provisions that require
disqualification for two or more
convictions of violating a State or local
law or ordinance restricting or
prohibiting hand-held mobile telephone
use while driving a CMV. States should
be in compliance with this hand-held
mobile telephone disqualification as
soon as practicable, but not later than 3
years after the Agency adopts the
disqualification provisions. If they do
not comply with this provision, they
may be subject to the loss of up to 5
percent in the first year of substantial
non-compliance and up to 10 percent in
subsequent years of certain Federal-aid
highway amounts apportioned to the
State (49 U.S.C. 31311(a) and 31314).

Impact on Other State Laws—
Preemption

At present, only nine States and the
District of Columbia restrict or prohibit
hand-held mobile telephone use while
driving a motor vehicle within their
jurisdictions. FMCSA believes that there
is a need for a Federal regulation to
address the safety risks associated with
hand-held mobile telephone use by
CMV drivers nation-wide. The Federal
restriction would provide uniform
language applicable to CMV drivers
engaged in interstate commerce,
regardless of the presence or absence of
a State law or regulation. State laws and
regulations that are compatible with the
Federal requirements we are proposing
today, or that have a safety benefit or do
not create an undue burden upon
interstate commerce in conformity with
49 U.S.C. 31141 and 49 CFR 350.333,
would remain in effect and could
continue to be enforced with regard to
CMV drivers. Future actions by the
States to institute new restrictions or
prohibitions on any form of mobile
telephone use while driving CMVs in
interstate commerce would be governed
by the same principles. For more
information see the Federalism section
later in this document.

The States receiving MCSAP grants
would be required, as a condition of
receiving the grants, to adopt, at a
minimum, regulations compatible with
any adopted Federal restriction on use
of a hand-held mobile telephone while
driving CMVs in interstate commerce, in
accordance with the requirements of 49
CFR 350.333.

Questions and Request for Comments

In order to make an informed decision
on all of these issues related to mobile

telephone use, the Agency requests
review and comment on some specific
questions:

1. Should the Agency completely
restrict all mobile telephone use, both
hand-held and hands-free, by CMV
drivers while driving in interstate
commerce?

2. Should some CMV drivers, for
example, drivers of passenger-carrying
vehicles or of vehicles carrying
hazardous materials, be more restricted
than other CMV drivers?

3. Some motor vehicle design
guidelines suggest limiting the time that
a visual or a visual-manual task takes
the driver’s eyes off of the forward
roadway when designing vehicle
controls. Should the Agency define a
time limit for CMV drivers’ interaction
with mobile telephones (either hand-
held, hands-free, or both)?

4. Should the Agency propose
limiting the number of keystrokes or
button pushes that a CMV driver is
allowed within a certain time frame
when using a mobile telephone (either
hand-held, hands-free, or both)? Should
dialing be defined as a specific number
of keystrokes or button pushes such as
at least seven keystrokes or button
pushes?

5. Are there technologies available or
soon to be available that would allow
completely hands-free mobile telephone
operation by CMV drivers? Please
provide any information on the
availability and costs of such
technologies. The Agency also requests
comments regarding the amount of time
and steps that are required by the driver
to initiate and then conduct a hands-free
mobile telephone conversation with
such devices.

6. The Agency has proposed a
definition for “use of a hand-held
mobile telephone” in the regulatory text.
The Agency requests comments on this
definition as well as the public’s views
on whether to include a description of
allowable alternatives to “use of a hand-
held mobile telephone,” such as hands-
free technologies.

7. FMCSA seeks comment on its
assumptions on States’ costs, any
increase in enforcement costs to the
States, or any other costs or increases
borne by the States.

V. Regulatory Analyses

FMCSA proposes to restrict the use of
hand-held mobile telephones by drivers
of CMVs while operating in interstate
commerce.4? The Agency proposes new

40Tn popular usage, mobile telephones are often
referred to as “cell phones.” As explained in the
NPRM, however, a variety of different technologies
Continued
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driver disqualification sanctions for
interstate drivers of CMVs who fail to
comply with this Federal restriction and
new driver disqualification sanctions for
CDL holders who have multiple
convictions for violating a State or local
law or ordinance on motor vehicle
traffic control that restricts the use of
hand-held mobile telephones.
Additionally, motor carriers operating
CMVs would be prohibited from
requiring or allowing drivers of CMVs to
engage in the use of a hand-held mobile
telephone while operating in interstate
commerce. This rulemaking would
improve health and safety on the
Nation’s highways by reducing the
prevalence of distracted driving-related
crashes, fatalities, and injuries involving
drivers of CMVs. In addition, the
proposed rulemaking would reduce the
financial and environmental burden
associated with these crashes and
promote the efficient movement of
traffic and commerce on the Nation’s
highways.

Distraction-related crashes impose a
substantial cost on society. Two studies
estimate that mobile telephone related

crashes are responsible for $43 billion in
costs each year in the United States.?
Other studies, including two
commissioned by the FMCSA, show
that research findings are inconsistent
regarding the risks associated with
talking. But reaching for and dialing the
device while driving is a risky
activity.42 In the regulatory evaluation
(in the docket for this proposed rule),
FMCSA estimates the benefits and costs
of implementing a restriction on the use
of hand-held mobile telephones while
driving a CMV.

The Agency considered four
regulatory options: (1) No action, (2) a
restriction on the use of all mobile
telephones while operating a CMV for
all interstate CMV drivers, (3) a
restriction on the use of all mobile
telephones while operating a passenger-
carrying CMV for all interstate drivers,
and (4) a restriction on the use of hand-
held mobile telephones by all interstate
CMYV drivers, which is the preferred
option in this proposed rule. The first
option serves as a baseline for this
analysis. For the second option, the
Agency conducted a cost-benefit

analysis and estimates that this option
would potentially lead to an annual net
benefit of $4 million (Table 2(b)).

Because specific data that would
allow the Agency to quantify benefits
are unavailable, for the third and fourth
options the Agency conducted threshold
analyses. Analysis predicts that the
third option would lead to an estimated
annual cost of approximately $6.4
million. Current guidance from DOT’s
Office of the Secretary places the value
of a statistical life at $6.0 million (Table
2(c)). Consequently, this option would
have to eliminate any combination of
crash types equivalent in cost to
approximately one fatality in order for
the benefits of this proposed rule to
equal the costs. The analysis further
predicts that the preferred fourth option
would lead to an estimated 1-year cost
of $12.1 million (Table 2(a)).
Consequently, this option would have to
eliminate any combination of crash
types equivalent to two fatalities per
year in order for the benefits of this
proposed rule to equal the costs. These
results are summarized below in Table
2.

TABLE 2(A)—THRESHOLD ANALYSIS RESULTS—OPTION FOUR (PREFERRED OPTION)

Total estimated annual
costs™*

Annual break-even number of fatalities
prevented **

Option Four—Restriction on Use of Hand-Held Mobile Telephones—All

CMV Dirivers.

$12.1 Million ***

Approximately 2 Fatalities.

TABLE 2(B)—COST-BENEFIT ANALYSIS RESULTS—OPTION TWO (RESTRICTION ON USE OF ALL MOBILE TELEPHONES—ALL

CMV DRIVERS)

Estimated annual benefit

Estimated annual cost

Estimated annual net benefit

$84 Million

$80 Million

$4 Million.

TABLE 2(C)—THRESHOLD ANALYSIS RESULTS—OPTION THREE

Total estimated annual
costs*

Annual break-even number of fatalities
prevented **

Option Three—Restriction on Use of All Mobile Telephones—All Pas-

senger-Carrying CMV Dirivers.

$6.4 Million

Approximately 1 Fatality.

*This cost estimate does not include a one-time cost to the States of $2.2 million.

** A statistical life is valued at $6 million.

***This is a worst case annual cost as it would apply only if 100% of CMV drivers were theoretically replaced every year.

Because FMCSA is addressing two of
the risky activities cited in the VTTI
study, the Agency expects the proposed

are licensed by the Federal Communications
Commission (FCC) (47 CFR 20.3) to provide mobile
telephone services; thus, these proposed rules
would apply to the range of technologies used to
provide wireless telephone communications. But
some of the materials and research studies
discussed in this evaluation use the popular term
“cell phone,” and the discussion continues that
usage in such cases.

rule would prevent more than two
fatalities and that the benefits justify the
cost.

41Cohen, J.T. and Graham, ].D., A revised
economic analysis of restrictions on the use of cell
phones while driving, Risk Analysis 23(1) 1-14,
2003.

42 Qlson, R. L., Hanowski, R.J., Hickman, J.S., &
Bocanegra, J. (2009) Driver distraction in
commercial vehicle operations. (Document No.
FMCSA-RRR-09-042) Washington, DC: Federal
Motor Carrier Safety Administration, July 2009.

The regulatory evaluation also finds
the potential costs to the States and
private entities do not require further

Retrieved October 20, 2009, from http://
www.fmesa.dot.gov/facts-research/art-public-
reports.aspx? Hickman, J., Hanowski, R. &
Bocanegra, J. (2010). Distraction in Commercial
Trucks and Buses: Assessing Prevalence and Risk
in Conjunction with Crashes and Near-Crashes.
Washington, DC: Federal Motor Carrier Safety
Administration.
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analysis pursuant to the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1531-1538) because they are less than
$140.8 million per year. I also certify, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), that the
proposed rule will not have a significant
economic impact on a substantial
number of small entities because the
average cost to carriers subject to the
preferred option would be
approximately $24.50.

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

The FMCSA has determined that this
rulemaking action is a significant
regulatory action under Executive Order
12866, Regulatory Planning and Review,
and that it is significant under DOT
regulatory policies and procedures
because of the substantial Congressional
and public interest concerning the crash
risks associated with distracted driving.
However, the estimated economic costs
of the preferred option of the proposed
rule do not exceed the $100 million
annual threshold.

Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601-612) requires Federal
agencies to consider the effects of the
regulatory action on small business and
other small entities and to minimize any
significant economic impact. The term
“small entities” comprises small
businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields and
governmental jurisdictions with
populations of less than 50,000.
Accordingly, DOT policy requires an
analysis of the impact of all regulations
on small entities, and mandates that
agencies strive to lessen any adverse
effects on these businesses.

Carriers are not required to report
revenue to the Agency, but are required
to provide the Agency with the number
of power units (PU) they operate, when
they register with the Agency, and to
update this figure biennially. Because
FMCSA does not have direct revenue
figures, PUs serve as a proxy to
determine the carrier size that would
qualify as a small business given the
SBA’s revenue threshold. In order to
produce this estimate, it is necessary to
determine the average revenue
generated by a PU.

With regard to truck PUs, the Agency
determined in the 2003 Hours of Service
Rulemaking RIA 43 that a PU produces

43 FMCSA Regulatory Analysis, “Hours of Service
of Drivers; Driver Rest and Sleep for Safe

about $172,000 in revenue annually
(adjusted for inflation).44 According to
the SBA, motor carriers with annual
revenue of $25.5 million are considered
small businesses.*5 This equates to 148
PUs (25,500,000/172,000). Thus,
FMCSA considers motor carriers of
property with 148 PUs or fewer to be
small businesses for purposes of this
analysis. The Agency then looked at the
number and percentage of property
carriers with recent activity that would
fall under that definition (of having 148
PUs or fewer). The results show that at
least 99 percent of all interstate property
carriers with recent activity have 148
PUs or fewer.#® This amounts to 481,788
carriers. Therefore, the overwhelming
majority of interstate carriers of property
would be considered small entities.

With regard to passenger carriers, the
Agency conducted a preliminary
analysis to estimate the average number
of PUs for a small entity earning $7
million annually, based on an
assumption that a passenger-carrying
PU generates annual revenues of
$150,000. This estimate compares
reasonably to the estimated average
annual revenue per PU for the trucking
industry ($172,000). The Agency used a
lower estimate because passenger
carriers generally do not accumulate as
many VMT per PU as carriers of
property; 47 and it is assumed, therefore,
that they would generate less revenue
on average. The analysis concluded that
passenger carriers with 47 PUs or fewer
($7,000,000 divided by $150,000/PU =
46.7 PU) would be considered small
entities. The Agency then looked at the
number and percentage of passenger
carriers registered with FMCSA that
would fall under that definition (of
having 47 PUs or fewer). The results
show that at least 96 percent of all
interstate passenger carriers with recent
activity have 47 PUs or fewer.48 This
amounts to 11,338 carriers. Therefore,
the overwhelming majority of interstate
passenger carriers would be considered
small entities.

In order to estimate the economic
impact of the proposed rule on small
entities, FMCSA computed a total

Operations,” Final Rule (68 FR 22456, April 23,
2003).

44 The 2000 TTS Blue Book of Trucking
Companies, number adjusted to 2008 dollars for
inflation.

457.S. Small Business Administration Table of
Small Business Size Standards matched to North
American Industry Classification (NAIC) System
codes, effective August 22, 2008. See NAIC
subsector 484, Truck Transportation.

46 MCMIS, as of June 17, 2010.

47 FMCSA Large Truck and Bus Crash Facts 2008,
Tables 1 and 20; http://fmcsa.dot.gov/facts-
research/LTBCF2008/Index-2008.

48 MCMIS, as of June 17, 2010.

annual cost per carrier for each industry
segment. First, FMCSA allocated the
total cost 49 of the proposed rule in the
first year among property and passenger
carriers according to their respective
shares of total carrier population.5°
Interstate property carriers constitute 98
percent of the total of interstate carriers,
whereas interstate passenger carriers
constitute 2 percent. The total annual
cost of the proposed rule’s preferred
option ($12,095,948) 51 was thus
weighted by 98 percent for property
carriers leading to a total cost of
$11,854,036, and by 2 percent for
passenger carriers, leading to a total cost
of $241,919. Next, FMCSA divided the
two weighted costs by their respective
number of small carriers, as described
above, arriving at a cost-per-carrier for
each segment: $11,854,029/481,788 =
$24.60 for property carriers; and
$241,919/11,338 = $21.33 for passenger
carriers, for a weighted average of
$24.50 per small entity.

While the preferred option of this
proposed rule would clearly impact a
substantial number of small entities, the
Agency does not consider a weighted
average cost of approximately $24.50
per entity per year to be economically
significant in light of the estimated
average annual revenue of $172,000.5253
Accordingly, I certify that a regulatory
flexibility analysis is not necessary.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
FMCSA wants to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking
initiative. If the proposed rule would
affect your small business, organization,
or governmental jurisdiction and you
have questions concerning its
provisions or options for compliance,
please consult the FMCSA personnel
listed in the FOR FURTHER INFORMATION
CONTACT section of the proposed rule.
FMCSA will not retaliate against small
entities that question or complain about

49 The total cost in this section does not include
costs to the States.

50 The actual cost burden may not necessarily be
proportionate to the carrier segment’s share in the
industry. Absent information on this distribution,
FMCSA applied the above assumption.

51 Excluding costs to the States.

52Regulatory Analysis for: Hours of Service of
Drivers; Driver Rest and Sleep for Safe Operations,
Final Rule—Federal Motor Carrier Safety
Administration. 68 FR 22456—Published April 23,
2003.

53 The 2000 TTS Blue Book of Trucking
Companies, number adjusted to 2008 dollars for
inflation.
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this proposed rule or any policy or
action of the Agency.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of FMCSA, call 1-888—-REG—
FAIR (1-888-734—3247).

Unfunded Mandates Reform Act of 1995

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$140.8 million (which is the value of
$100 million in 2009 after adjusting for
inflation) or more in any 1 year. Though
this proposed rule would not result in
such expenditure, FMCSA discusses the
effects of this rule elsewhere in this
preamble.

Paperwork Reduction Act

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Privacy Impact Assessment

FMCSA conducted a Privacy
Threshold Analysis for the proposed
rule on restricting the use of hand-held
mobile telephones by drivers of
passenger-carrying CMVs and
determined that it is not a privacy-
sensitive rulemaking because the rule
would not require any collection,
maintenance, or dissemination of
Personally Identifiable Information from
or about members of the public.

Executive Order 13132 (Federalism)

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments, on
the relationship between the national
government and the States, or on the
distribution of powers and
responsibilities among the various
levels of government.

FMCSA recognizes that, as a practical
matter, this proposed rule may have
some impact on the States. Accordingly,
the Agency sought advice from the
National Governors Association (NGA),
National Conference of State

Legislatures (NCSL), and the American
Association of Motor Vehicle
Administrators (AAMVA) on the topic
of mobile telephone use, by letters to
each organization, dated April 6, 2010.
(Copies of these letters are available in
the docket for this rulemaking.) FMCSA
offered NGA, NCSL, and AAMVA
officials the opportunity to meet and
discuss issues of concern to the States.
As aresult of these consultation efforts
with State and local governments, they
would also be able to raise Federalism
issues during the comment period for
this NPRM. For a further discussion, see
the previous section in this NPRM
entitled “Impact on other State Laws—
Preemption.”

Executive Order 12630 (Taking of
Private Property)

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Executive Order 12988 (Civil Justice
Reform)

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Executive Order 13045 (Protection of
Children)

FMCSA analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This proposed rule is not an
economically significant rule and would
not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

Executive Order 13211 (Energy Supply,
Distribution, or Use)

FMCSA analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. FMCSA
preliminarily determined that it is not a
“significant energy action” under that
order. Though it is nonetheless a
potentially “significant regulatory
action” under Executive Order 128686, it
is not likely to have a significant
adverse effect on the supply,
distribution, or use of energy. The
Administrator of the Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), has not designated it as a

significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (15 U.S.C. 272
note) directs agencies to use voluntary
consensus standards in their regulatory
activities unless the agency provides
Congress, through OMB, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

The Agency is not aware of any
technical standards used to address
mobile telephone use and therefore did
not consider any such standards.

National Environmental Policy Act

The Agency analyzed this NPRM for
the purpose of the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321 et seq.),
determined under our environmental
procedures Order 5610.1, published
March 1, 2004, in the Federal Register
(69 FR 9680), and preliminarily assessed
that this proposed action requires an
Environmental Assessment (EA) to
determine if a more extensive
Environmental Impact Statement (ELS)
is required. In the event that FMCSA
finds the environmental impacts do not
warrant an EIS, FMCSA will issue a
Finding of No Significant Impact
(FONSI). The findings in the draft EA
indicate there are no significant positive
or negative impacts to the environment
expected from the various options in the
proposed rule. There could be minor
impacts on emissions, hazardous
materials spills, solid waste,
socioeconomics, and public health and
safety. FMCSA requests comments on
the draft EA.

FMCSA also analyzed this proposed
rule under the Clean Air Act, as
amended (CAA), section 176(c), (42
U.S.C. 7401 et seq.) and implementing
regulations promulgated by the
Environmental Protection Agency.
Approval of this proposed action is
exempt from the CAA’s general
conformity requirement since it would
not result in any potential increase in
emissions that are above the general
conformity rule’s de minimis emission
threshold levels (40 CFR 93.153(c)(2)).
Moreover, based on our analysis, it is
reasonably foreseeable that the proposed
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rule would not significantly increase
total CMV mileage, nor would it
significantly change the routing of
CMVs, how CMVs operate, or the CMV
fleet-mix of motor carriers. The
proposed action merely would establish
requirements to restrict hand-held
mobile telephone use while driving
CMVs.

FMCSA seeks comment on these
preliminary determinations.

List of Subjects
49 CFR Part 383

Administrative practice and
procedure, Alcohol abuse, Drug abuse,
Highway safety, Motor carriers.

49 CFR Part 384

Administrative practice and
procedure, Alcohol abuse, Drug abuse,
Highway safety, Motor carriers.

49 CFR Part 390

Highway safety, Intermodal
transportation, Motor carriers, Motor
vehicle safety, Reporting and
recordkeeping requirements.

49 CFR Part 391

Alcohol abuse, Drug abuse, Drug
testing, Highway safety, Motor carriers,
Reporting and recordkeeping
requirements, Safety, Transportation.

49 CFR Part 392

Alcohol abuse, Drug abuse, Highway
safety, Motor carriers.

For the reasons discussed in the
preamble, FMCSA proposes to amend
49 CFR parts 383, 384, 390, 391, and
392 as follows:

PART 383—COMMERCIAL DRIVER’S
LICENSE STANDARDS;
REQUIREMENTS AND PENALTIES

1. The authority citation for part 383
continues to read as follows:

Authority: 49 U.S.C. 521, 31136, 31301 et
seq., and 31502; secs. 214 and 215 of Pub. L.
106-159, 113 Stat. 1766, 1767; sec. 1012(b)
of Pub. L. 107-56; 115 Stat. 397; sec. 4140
of Pub. L. 109-59, 119 Stat. 1144, 1726; and
49 CFR 1.73.

2. Amend § 383.5 by adding the
definitions "mobile telephone” and
“using a hand-held mobile telephone” in
alphabetical order and revising the
definition of “texting” to read as follows:

§383.5 Definitions.
* * * * *

Mobile telephone means a mobile
communication device that falls under
or uses any commercial mobile radio
service, as defined in regulations of the
Federal Communications Commission,
47 CFR 20.3. It does not include two-
way or Citizens Band Radio services.

* * * * *

TABLE 2 TO §383.51

Texting means manually entering
alphanumeric text into, or reading text
from, an electronic device.

(1) This action includes, but is not
limited to, short message service, e-
mailing, instant messaging, a command
or request to access a World Wide Web
page, or engaging in any other form of
electronic text retrieval or entry, for
present or future communication.

(2) Texting does not include:

(i) Inputting, selecting, or reading
information on a global positioning
system or navigation system; or

(ii) Using a device capable of
performing multiple functions (e.g., fleet
management systems, dispatching
devices, smart phones, citizens band
radios, music players, etc.) for a purpose
that is not otherwise prohibited in this
part.

* * * *

Using a hand-held mobile telephone
means using at least one hand to hold
a mobile telephone to conduct a voice
communication or to reach for or dial a
mobile telephone.

* * * * *

3. Amend § 383.51 by adding a new
paragraph (c)(10) to Table 2 to read as
follows:

§383.51 Disqualifications of drivers.
* * * * *

(C)* * %

For a second conviction of
any combination of offenses
in this Table in a separate
incident within a 3-year pe-
riod while operating a CMV,
a person required to have a
CDL and a CDL holder must
be disqualified from oper-
ating a CMV for . . .

If the driver oper-
ates a motor vehicle
and is convicted of:

For a second conviction of
any combination of offenses
in this Table in a separate
incident within a 3-year pe-
riod while operating a non-
CMV, a CDL holder must be
disqualified from operating a
CMV, if the conviction re-
sults in the revocation, can-
cellation, or suspension of

the CDL holder’s license or M

non-CMV driving privileges,
for. . .

For a third or subsequent
conviction of any combina-
tion of offenses in this Table
in a separate incident within
a 3-year period while oper-
ating a CMV, a person re-
quired to have a CDL and a
CDL holder must be dis-
qualified from operating a

Vfor. . .

For a third or subsequent
conviction of any combina-
tion of offenses in this Table
in a separate incident within
a 3-year period while oper-
ating a non-CMV, a CDL
holder must be disqualified
from operating a CMV, if the
conviction results in the rev-
ocation, cancellation, or sus-
pension of the CDL holder’s
license or non-CMV driving
privileges, for . . .

* *

(10) Violating a
State or local law
or ordinance on
motor vehicle traf-
fic control restrict-
ing or prohibiting
the use of a
hand-held mobile
telephone while
driving a CMV.2

* * *

120 days ...

Not applicable.

2Driving, for the purpose of this disqualification,
means operating a commercial motor vehicle, with
the motor running, including while temporarily
stationary because of traffic, a traffic control device,

or other momentary delays. Driving does not

include operating a commercial motor vehicle with
or without the motor running when the driver has
moved the vehicle to the side of, or off, a highway,

as defined in 49 CFR 390.5, and has halted in a
location where the vehicle can safely remain
stationary.
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* * * * *

PART 384—STATE COMPLIANCE
WITH COMMERCIAL DRIVER’S
LICENSE PROGRAM

4. The authority citation for part 384
continues to read as follows:

Authority: 49 U.S.C. 31136, 31301 et seq.,
and 31502; secs. 103 and 215 of Pub. L. 106—
159, 113 Stat. 1753, 1767; and 49 CFR 1.73.

5. Amend § 384.301 by adding a new
paragraph (f) to read as follows:

§384.301 Substantial compliance—
general requirements.
* * * * *

(f) A State must come into substantial
compliance with the requirements of
subpart B of this part in effect as of
[INSERT EFFECTIVE DATE] as soon as
practical, but not later than [INSERT
DATE 3 YEARS AFTER THE
EFFECTIVE DATE].

PART 390—FEDERAL MOTOR
CARRIER SAFETY REGULATIONS;
GENERAL

6. The authority citation for part 390
continues to read as follows:

Authority: 49 U.S.C. 508, 13301, 13902,
31133, 31136, 31144, 31151, 31502, 31504;
sec. 204, Pub. L. 104—88, 109 Stat. 803, 941
(49 U.S.C. 701 note); sec. 114, Pub. L. 103—
311, 108 Stat. 1673, 1677; sec. 217, 229, Pub.
L. 106-159, 113 Stat. 1748, 1767, 1773; and
49 CFR 1.73.

7. Amend § 390.3 by revising
paragraphs (f)(1) and (f)(6) to read as
follows: § 390.3 General applicability.

* * * * *

f)***

(1) All school bus operations as
defined in § 390.5, except for the
provisions of §§ 391.15(f), 392.80 and
392.82 of this chapter.

* * * * *

(6) The operation of commercial
motor vehicles designed or used to
transport between 9 and 15 passengers
(including the driver), not for direct
compensation, provided the vehicle
does not otherwise meet the definition
of a commercial motor vehicle, except
that motor carriers and drivers operating
such vehicles are required to comply
with §§390.15, 390.19, 390.21(a) and
(b)(2), 391.15(f), 392.80 and 392.82.

* * * * *

8. Amend § 390.5 by adding the
definitions "mobile telephone” and
“using a hand-held mobile telephone” in
alphabetical order and revising the
definition of “texting” to read as
follows:.

§390.5 Definitions.

* * * * *

Mobile telephone means a mobile
communication device that falls under
or uses any commercial mobile radio
service, as defined in regulations of the
Federal Communications Commission,
47 CFR 20.3. It does not include two-
way or Citizens Band Radio services.

* * * * *

Texting means manually entering
alphanumeric text into, or reading text
from, an electronic device.

(1) This action includes, but is not
limited to, short message service, e-
mailing, instant messaging, a command
or request to access a World Wide Web
page, or engaging in any other form of
electronic text retrieval or entry, for
present or future communication.

(2) Texting does not include:

(i) Inputting, selecting, or reading
information on a global positioning
system or navigation system; or

(ii) Using a device capable of
performing multiple functions (e.g., fleet
management systems, dispatching
devices, smart phones, citizens band
radios, music players, etc.) for a purpose
that is not otherwise prohibited in this
part.

* * * * *

Using a hand-held mobile telephone
means using at least one hand to hold
a mobile telephone to conduct a voice
communication or to reach for or dial a
mobile telephone.

PART 391—QUALIFICATION OF
DRIVERS AND LONGER
COMBINATION VEHICLE (LCV)
DRIVER INSTRUCTIONS

9. The authority citation for part 391
continues to read as follows:

Authority: 49 U.S.C. 322, 504, 508, 31133,
31136, and 31502; sec. 4007(b) of Pub. L.
102—240, 105 Stat. 2152; sec. 114 of Pub. L.
103-311, 108 Stat. 1673, 1677; sec. 215 of
Pub. L. 106-159, 113 Stat. 1767; and 49 CFR
1.73.

10. Revise §391.2 to read as follows:

§391.2 General exceptions.

(a) Farm custom operation. The rules
in this part, except for § 391.15 (e) and
(f), do not apply to a driver who drives
a commercial motor vehicle controlled
and operated by a person engaged in
custom-harvesting operations, if the
commercial motor vehicle is used to—

(1) Transport farm machinery,
supplies, or both, to or from a farm for
custom-harvesting operations on a farm;
or

(2) Transport custom-harvested crops
to storage or market.

(b) Apiarian industries. The rules in
this part, except for § 391.15 (e) and (f),
do not apply to a driver who is
operating a commercial motor vehicle

controlled and operated by a beekeeper
engaged in the seasonal transportation
of bees.

(c) Certain farm vehicle drivers. The
rules in this part, except for § 391.15 (e)
and (f), do not apply to a farm vehicle
driver except a farm vehicle driver who
drives an articulated (combination)
commercial motor vehicle, as defined in
§390.5. For limited exemptions for farm
vehicle drivers of articulated
commercial motor vehicles, see
§391.67.

11. Amend § 391.15 by adding a new
paragraph (f) to read as follows:

§391.15 Disqualification of drivers.

* * * * *

(f) Disqualification for violation of a
restriction on using a hand-held mobile
telephone while driving a commercial
motor vehicle—

(1) General rule. A driver who is
convicted of violating the restriction on
using a hand-held mobile telephone in
§ 392.82(a) of this chapter is disqualified
from driving a commercial motor
vehicle for the period of time specified
in paragraph (f)(2) of this section.

(2) Duration. Disqualification for
violation of a restriction on using a
hand-held mobile telephone while
driving a commercial motor vehicle—

(i) Second violation. A driver is
disqualified for 60 days if the driver is
convicted of two violations of
§ 392.82(a) of this chapter in separate
incidents committed during any 3-year
period.

(ii) Third or subsequent violation. A
driver is disqualified for 120 days if the
driver is convicted of three or more
violations of § 392.82(a) of this chapter
in separate incidents committed during
any 3-year period.

PART 392—DRIVING OF COMMERCIAL
MOTOR VEHICLES

12. The authority citation for part 392
continues to read as follows:

AuthOI‘ity: 49 U.S.C. 13902, 31136, 31151,
31502; and 49 CFR 1.73.

13. Add a new § 392.82 to subpart H
to read as follows:

§392.82 Restriction on using a hand-held
mobile telephone.

(a) Restriction. (1) Drivers. No driver
shall use a hand-held mobile telephone
mobile while driving a CMV.

(2) Motor Carriers. No motor carrier
shall allow or require its drivers to use
a hand-held mobile telephone while
driving a CMV.

(b) Definitions. For the purpose of this
section only, driving means operating a
commercial motor vehicle, with the
motor running, including while
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temporarily stationary because of traffic,
a traffic control device, or other
momentary delays. Driving does not
include operating a commercial motor
vehicle with or without the motor
running when the driver has moved the
vehicle to the side of, or off, a highway
and has halted in a location where the
vehicle can safely remain stationary.

(c) Exceptions. (1) School bus
operations and vehicles designed or
used to transport 9 to 15 passengers,
including the driver, not for direct
compensation. The provisions of
§390.3(f)(1) and (6) of this chapter are
not applicable to this section.

(2) Emergencies. Using a hand-held
mobile telephone is permissible by

drivers of a CMV when necessary to

communicate with law enforcement

officials or other emergency services.
Issued on: December 13, 2010.

Anne S. Ferro,

Administrator.

[FR Doc. 2010-31736 Filed 12-20—10; 8:45 am]
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DEPARTMENT OF AGRICULTURE

Privacy Act of 1974: Notice of
Proposed Privacy Act System of
Records Revision and Proposed New
Routine Uses

AGENCY: Grain Inspection, Packers and
Stockyards Administration, U.S.
Department of Agriculture.

ACTION: Notice of proposed Privacy Act
system of records.

SUMMARY: In accordance with the
requirements of the Privacy Act of 1974,
as amended, the U.S. Department of
Agriculture (USDA), Grain Inspection,
Packers and Stockyards Administration
(GIPSA), is giving notice that it is
revising a system of records that is
maintained for the purpose of enforcing
the U.S. Grain Standards Act (USGSA)
and certain provisions of the
Agricultural Marketing Act of 1946
(AMA). GIPSA’s Federal Grain
Inspection Service (FGIS) administers
the USGSA and certain provisions of the
AMA.

DATES: Effective Date: This notice will
be effective without further notice on
February 22, 2011 unless modified by a
subsequent notice to incorporate
comments received from the public.
Written or electronic comments must be
received by the contact person listed
below on or before January 20, 2011 to
be assured consideration.

ADDRESSES: You may submit written or
electronic comments on this notice by
any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.

e E-mail: comments.gipsa@usda.gov.

e Fax:(202) 690-2173.

e Mail: Tess Butler, GIPSA, USDA,
1400 Independence Avenue, SW., Room
1633-S, Washington, DC 20250-3642.

e Hand Delivery or Courier: Tess
Butler, GIPSA, USDA, 1400
Independence Avenue, SW., Room
1633-S, Washington, DC 20250—-3642.

Instructions: All comments will
become a matter of public record and
should be identified as “GIPSA
FGISonline System of Records
Comments,” making reference to the
date and page number of this issue of
the Federal Register. Comments will be
available for public inspection in the
above office during regular business
hours (7 CFR 1.27(b)). Please call GIPSA
Management and Budget Services at
(202) 720-7486 to make an appointment
to read comments.

FOR FURTHER INFORMATION CONTACT:
Randall Jones, Deputy Administrator,
Federal Grain Inspection Service, at
(202) 720-9170.

SUPPLEMENTARY INFORMATION: The
USGSA, enacted in 1916, authorizes the
Secretary of Agriculture to establish
official U.S. standards for grain and a
national grain inspection system. The
USGSA has been amended many times,
but the most significant amendment
occurred in 1976 when FGIS was
created to manage the national grain
inspection system and to establish a
national grain weighing program. In
October 1994, FGIS was merged with
another USDA agency, the Packers and
Stockyards Administration, to create
GIPSA.

The USGSA requires, among other
provisions, that shipments of grain of a
specified grade for export be inspected
and weighed at the export terminal and
that either FGIS perform and certify
such inspections or that FGIS delegate
its authority to State government
agencies to perform the services under
FGIS’ supervision. The USGSA
authorizes FGIS to designate private and
State agencies to offer and perform
official inspections in the domestic
market, to license delegated and
designated agency personnel to conduct
official inspections, and to monitor the
State-operated and privately owned
official agencies throughout the
inspection process. Also, the USGSA
requires that all persons who buy,
handle, weigh, or transport more than
15,000 metric tons of U.S. grain for sale
in foreign commerce grain business
register with FGIS. Those who engage in
practices prohibited by the USGSA or
who are convicted of any violation
involving the handling, weighing, or
inspection of grain may be refused
official inspection and weighing
services; may have their designation of
an official agency revoked; their license

suspended, revoked, or not renewed; or
their certificate of registration
suspended. Criminal and/or civil
penalties may be assessed to any person
who commits an offense prohibited by
the USGSA. Sections 7 U.S.C. 77, 79,
79a, 84, 87f-1 of the USGSA and
sections 800.15-18, 800.30-39,
800.170-180, 800.215—-219, and 800.217
of the USGSA regulations establish the
requirements and procedures for
obtaining official services, for
designating agencies and licensing
individuals, for supervising and
monitoring activities, and for registering
an entity to be involved in foreign
commerce grain business.

Under the AMA, FGIS administers
and enforces certain inspection and
standardization activities related to rice,
pulses, lentils, and processed grain
products such as flour and corn meal, as
well as other agricultural commodities.
Services under the AMA are performed
upon request on a fee basis for both
domestic and export shipments by
either FGIS employees or individual
contractors, or through cooperative
agreements with States and private
entities. Section 7 U.S.C. 1621 et seq. of
the AMA and sections 868.20-.26,
868.30—.36, 868.80—.84 of the AMA
regulations establish the requirements
and procedures for obtaining official
services and for licensing persons to
inspect commodities and to perform
related services.

The information that is collected by
FGIS will be maintained in the
FGISonline system of records and used
to administer and enforce the provisions
of the USGSA, as well as applicable
provisions of the AMA and regulations.
In accordance with the Office of
Management and Budget regulations (5
CFR part 1320) that implement the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), the information
collected and maintained by the
FGISonline system of records was
approved on April 14, 2008, and will
expire on April 30, 2011.

Pursuant to the Privacy Act of 1974 (5
U.S.C. 552a), USDA announces that it is
revising an existing system of records
“USDA/FGIS—1: Employment History
Records for Licensed Nonfederal
Employees.” The revisions will: (1)
Change the name of the system to
“USDA/GIPSA-2, GIPSA FGISonline”;
(2) update the system location and
system manager’s name; (3) add new
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categories of individuals covered by the
system; (4) add new categories of
records in the system; (5) add routine
uses; and (6) revise the policies and
practices for storing, retrieving,
accessing, retaining, safeguarding, and
disposing of records in the system.
These changes are necessary to address
administrative changes and an agency
restructuring; to address the current
needs of the agency; to define more
completely the data and information
located in the system; and to update
new reporting requirements.

GIPSA is modernizing the business
functions of its grain program through
the development of FGISonline, which
is a portfolio of online business
applications that will change the way
that GIPSA does business and that will
bring official grain inspection and
weighing to the desktop. GIPSA believes
FGISonline will improve internal
program efficiencies and effectiveness,
will better serve the customers of the
official inspection and weighing service,
and will meet Federal eGovernment and
related USDA requirements.

FGISonline will capture all grain
inspection, testing, and weighing
information at the point of origin and
store and manage data and information
collected and generated under the
USGSA and AMA to deliver official
services, to monitor programs, to
support queries, and to provide
reporting capabilities. It will manage
inspection and weighing records for
services performed under the USGSA
and AMA and will provide the public
access to general information about
grain quality, official service volume,
and the inspection and weighing of
grain in domestic and international
commerce. FGISonline will automate
the licensing, registration, delegation/
designation, and equipment testing
processes; provide online testing for
licensed personnel and enhance
recordkeeping; and expand FGIS’
quality assurance and control
capabilities.

Information relating to FGIS’ official
service providers, individuals licensed
under the USGSA to perform official
services, and registrants engaged in
foreign commerce grain business will be
maintained in the Licensing; Delegation,
Designation, and Export Registration;
and Quality Assurance/Quality Control
FGISonline programs. Information that
will be collected and maintained
includes individuals’ names, trade
names, character of organizations,
mailing and/or operating addresses,
ownership information, names and
locations where business is conducted,
telephone numbers, employing official
agencies, birth months and years,

license numbers, and signatures of
licensees.

When FGISonline is completed,
GIPSA’s customers will have online
access to the information and
applications they need to request grain
inspection services; receive reports on
service status; view the status of their
user-fee accounts; and receive final
certified results online which, in turn,
will allow customers to integrate official
inspection data into their own
information and document management
systems. Official service providers who
are interested in providing official
inspection services will also be able to
apply for GIPSA designation and re-
designation online. Once officially
designated, these providers will have
direct access through the Internet to
GIPSA'’s extensive quality assurance
program to ensure that their inspection
results align with the official standards
that are maintained by GIPSA. This
modernization effort will create synergy
across GIPSA programs and data
sources, allowing GIPSA to improve
internal program efficiencies and
effectiveness.

A “Report on an Updated System,”
required by 5 U.S.C. 552a(r) as
implemented by the Office of
Management and Budget (OMB)
Circular A-130, was sent to the
Chairman, Committee on Homeland
Security and Governmental Affairs,
United States Senate; the Chairman,
Committee on Oversight and
Government Reform, House of
Representatives; and the Administrator,
Office of Information and Regulatory
Affairs, Office of Management and
Budget.

Dated: December 14, 2010.
Thomas J. Vilsack,
Secretary.

USDA/GIPSA-2

SYSTEM NAME:
GIPSA FGISonline.

SECURITY CLASSIFICATION:
None.

SYSTEM LOCATION:

This system of records is under the
control of the Deputy Administrator,
Federal Grain Inspection Service, U.S.
Department of Agriculture, 1400
Independence Avenue, SW.,
Washington, DC 20250.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Individuals covered by this system of
records include persons who are
licensed under the USGSA and/or AMA
to perform official grain inspection and

weighing services, persons who are
registered under the USGSA to engage
in foreign commerce grain business, and
persons who operate private businesses
that have been designated to provide
official services.

CATEGORIES OF RECORDS IN THE SYSTEM:

The different categories of records in
this system include applications for
license, registration, and designation;
official inspection, testing, and
weighing data for grain, rice, pulses,
graded commodities, and processed
commodities; equipment data; and
customer information. Information
collected includes names of individuals
applying for a license, home addresses,
birth months and years, license
numbers, signatures of licensees,
employing official agencies’ names and
addresses, and licensees’ examinations
and score sheets; registrants’ names,
trade name, character of organizations,
mailing and/or operating addresses,
ownership information, names and
locations where business is conducted,
and telephone numbers.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

7 U.S.C. 77,79, 79a, 79b, 84, 87f-1;
and 7 U.S.C. 1622.

AGENCY OFFICIAL RESPONSIBLE FOR THE SYSTEM
OF RECORDS:

Deputy Administrator, Federal Grain
Inspection Service, U.S. Department of
Agriculture, 1400 Independence
Avenue, SW., Washington, DC 20250.

PURPOSE(S):

FGISonline will give GIPSA’s
customers online access to the
information and applications they need
to request grain inspection services;
receive reports on service status; see the
status of their user-fee account; and
receive final certified results online,
which, in turn, will allow customers to
integrate official inspection data into
their own information management
systems. Private and State inspection
agencies interested in being authorized
to provide official inspection services
will also be able to apply for GIPSA
designation and re-designation online.
Once officially designated, these
agencies will have direct access through
the Internet to GIPSA’s extensive quality
assurance program to ensure that their
inspection results align with the official
standards maintained by GIPSA.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM INCLUDING CATEGORIES OF USERS AND
PURPOSES OF SUCH USES:

The information collected and
maintained in the FGISonline system of
records is used to administer and to
enforce the provisions under the
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USGSA and AMA. Such provisions
include the mandatory inspection and
weighing of export grain; the
registration of entities involved in
foreign commerce grain business; the
licensing of individuals who perform
official services; the delegation and
designation of official service providers;
and providing certain inspection and
standardization activities related to rice,
pulses, lentils, and processed grain
products such as flour and corn meal, as
well as other agricultural commodities.

Records in this system may be
disclosed as follows to:

1. The Department of Justice when the
agency or any component thereof; any
employee of the agency in his or her
official capacity where the Department
of Justice has agreed to represent the
employee; or the United States
Government is a party to litigation or
has an interest in such litigation, and by
careful review, the agency determines
that the records are both relevant and
necessary to the litigation and the use of
such records by the Department of
Justice is therefore deemed by the
agency to be for a purpose that is
compatible with the purpose for which
the agency collected the records.

2. A court or adjudicative body in a
proceeding when the agency or any
component thereof, any employee of the
agency in his or her official capacity;
any employee of the agency in his or her
individual capacity where the agency
has agreed to represent the employee; or
the United States Government is a party
to litigation or has an interest in such
litigation, and by careful review, the
agency determines that the records are
both relevant and necessary to the
litigation and the use of such records is
therefore deemed by the agency to be for
a purpose that is compatible with the
purpose for which the agency collected
the records.

3. When a record on its face, or in
conjunction with other records,
indicates a violation or potential
violation of law, whether civil, criminal,
or regulatory in nature, and whether
arising by general statute or particular
program statute, or by regulation, rule,
or order issued pursuant thereto,
disclosure may be made to the
appropriate agency, whether Federal,
foreign, State, local, or tribal, or other
public authority responsible for
enforcing, investigating or prosecuting
such violation or charged with enforcing
or implementing the statute, or rule,
regulation, or order issued pursuant
thereto, if the information disclosed is
relevant to any enforcement, regulatory,
investigative, or prosecutorial
responsibility of the receiving entity.

4. A Member of Congress or to a
Congressional staff member in response
to an inquiry of the Congressional office
made at the written request of the
constituent about whom the record is
maintained.

5. The National Archives and Records
Administration or to the General
Services Administration for records
management inspections conducted
pursuant to 44 U.S.C. 2904 and 2906.

6. Appropriate agencies, entities, and
persons when: (a) GIPSA suspects or has
confirmed that the security or
confidentiality of information in the
system of records has been
compromised; (b) USDA has determined
that as a result of the suspected or
confirmed compromise, there is a risk of
harm to economic or property interests,
identity theft or fraud, or harm to the
security or integrity of this system or
other systems or programs (whether
maintained by USDA or another agency
or entity) that rely upon the
compromised information; and (c) the
disclosure made to such agencies,
entities, and persons is reasonably
necessary to assist in connection with
USDA’s efforts to respond to the
suspected or confirmed compromise
and prevent, minimize, or remedy such
harm.

DISCLOSURE TO CONSUMER REPORTING
AGENCIES:

None.

POLICIES AND PRACTICE FOR STORING,
RETRIEVING, ACCESSING, RETAINING AND
DISPOSING OF RECORDS IN THE SYSTEM
STORAGE:

Electronic records are maintained on
a file server. Paper files and electronic
media are maintained in physically
secured rooms at USDA.

RETRIEVABILITY:

Records can be accessed by customer
name, applicant name, business entity
name, licensee name, license number.

SAFEGUARDS:

Only authorized USDA personnel will
have access to the records in the system.
Permission level assignments allow
users access only to those functions for
which they are authorized. Users are
granted system access upon successful
completion of security training, and
each user is provided with a unique and
strong user-identification. Electronic
records are controlled through Federal,
USDA, and GIPSA security
requirements; they are password
protected; and access is limited to those
who have an official need to know.
Paper records are maintained in locked
cabinets and in desks that are located in
physically secured rooms.

RETENTION AND DISPOSAL:

The retention of data in the system is
in accordance with applicable USDA
Records Disposition Schedules, as
approved by the National Archives and
Records Administration. Hard copy
records are maintained by varying
periods of time, and temporary records
are disposed of by shredding when the
retention period is complete.

SYSTEM MANAGER AND ADDRESS:

Deputy Administrator, Federal Grain
Inspection Service, U.S. Department of
Agriculture, 1400 Independence
Avenue, SW., Washington, DC 20250.

NOTIFICATION PROCEDURES:

Individuals may request information
regarding this system of records and/or
information on whether the system
contains records pertaining to them
from the system manager identified
above. Any individual requesting such
information must provide his or her
name and address.

RECORD ACCESS PROCEDURE:

Any individual may obtain
information from a record in the system
which pertains to him/her by submitting
a written request to the Privacy Act
Officer, Management and Budget
Services, USDA-GIPSA, 1400
Independence Avenue, SW., STOP
3642, Washington, DC 20250. The
envelope and letter should be marked
“Privacy Act Request” and should
include the name, address, and any
other particulars of the individual for
which the request is made.

CONTESTING RECORD PROCEDURES:

Individuals desiring to contest or
amend information maintained in the
system should direct their requests to
the system manager listed above, state
the reason(s) for contesting the
information, and provide all available
documentation to support the requested
action.

RECORD SOURCE CATEGORIES:

Information in this system is provided
by GIPSA employees at service locations
to their customers; official service
providers; applicants requesting export
registration, applicants requesting that
they be designated to become an official
service provider, and applicants
requesting that they be licensed to
perform official services under the
USGSA. Personal information in this
system is obtained from the owners and
officers who operate as official service
providers and from individuals who are
licensed under the USGSA to perform
official services. The information is
provided on applications for
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registration, for designation, and for

license.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

[FR Doc. 2010-31939 Filed 12—20-10; 8:45 am]
BILLING CODE 3410-KD-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Doc. No. AMS-PY-10-0098]

Poultry Programs; Notice of Request
for an Extension and Revision of a
Currently Approved Information
Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-20), this notice announces
the intention of the Agricultural
Marketing Service (AMS) to request an
extension for and revision to a currently
approved information collection in
support of the Regulations Governing
the Voluntary Grading of Shell Eggs.
DATES: Comments received by February
22, 2011 will be considered.

ADDITIONAL INFORMATION OR COMMENTS:
Interested persons are invited to submit
written comments on the Internet at
http://www.regulations.gov or to David
Bowden, Jr., Chief, Standards,
Promotion, & Technology Branch;
Poultry Programs, AMS, U.S.
Department of Agriculture; 1400
Independence Avenue, SW., Stop 0259;
Washington, DC 20250-0259; fax (202)
720-2930. Comments should reference
the docket number and the date and
page number of this issue of the Federal
Register. Comments will be available for
public inspection at the above address
during regular business hours, or can be
viewed at: http://www.regulations.gov.
All comments received will be posted
without change, including any personal
information provided.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
become a matter of public record.

FOR FURTHER INFORMATION CONTACT: Sara
Lutton, Standards, Promotion, &
Technology Branch; Poultry Programs,
AMS, U.S. Department of Agriculture;
1400 Independence Avenue, SW., Stop
0259; Washington, DC 20250-0259;
phone (202) 720-0976; fax (202) 720-
2930.

SUPPLEMENTARY INFORMATION:

Title: Regulations Governing the
Voluntary Grading of Shell Eggs—7 CFR
part 56.

OMB Number: 0581-0128.

Expiration Date, as approved by OMB:

July 31, 2011.

Type of Request: Extension and
revision of a currently approved
information collection.

Abstract: The Agricultural Marketing
Act of 1946 (7 U.S.C. 1621-1627) (AMA)
directs and authorizes the Department
of Agriculture (USDA) to develop
standards of quality, grades, grading
programs, and services which facilitate
trading of agricultural products and
assure consumers of quality products
that are graded and identified under
USDA programs.

To provide programs and services,
section 203(h) of the AMA (7 U.S.C.
1622(h)) directs and authorizes the
Secretary of Agriculture to inspect,
certify, and identify the grade, class,
quality, quantity, and condition of
agricultural products under such rules
and regulations as the Secretary may
prescribe, including assessment and
collection of fees for the cost of service.

The regulations in 7 CFR part 56
provide a voluntary program for grading
shell eggs on the basis of U.S. standards,
grades and weight classes. In addition,
the shell egg industry and users of the
products have requested development
and provision of other types of
voluntary services under these
regulations; e.g., contract and
specification acceptance services and
certification of quantity. Voluntary
grading service is available on a resident
basis or on an as-needed basis. The
AMA requires Agency costs be assessed
and collected from respondents who
request voluntary program services.
Information provided during the request
is used by the Agency to determine cost
assessments.

The information collection
requirements in this request are
essential to carry out the intent of the
AMA, to provide the respondents the
type of service they request, and to
administer the program. The
information request requires personal
data, such as name, type of business,
address and description of service
requested.

The information collected is used
only by authorized representatives of
USDA (AMS, Poultry Programs’ national
staff; regional directors and their staffs;
Federal-State supervisors and their
staffs; and resident Federal-State
graders, which include State agencies).
The information is used to administer
and conduct grading services requested
by respondents. The Agency is the
primary user of the information.

Information is also used by authorized
State agencies under a cooperative
agreement with AMS.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 0.227 hours per
response.

Respondents: State or local
governments, businesses or other for-
profits, Federal agencies or employees,
small businesses or organizations.

Estimated Number of Respondents:
658.

Estimated Number of Responses:
23,145.50.

Estimated Number of Responses per
Respondent: 35.18.

Estimated Total Annual Burden on
Respondents: 5,254.20 hours.

Send comments regarding, but not
limited to, the following: (a) Whether
the collection of information is
necessary for the proper performance of
the functions of the Agency, including
whether the information will have
practical utility; (b) the accuracy of the
Agency’s estimate of burden including
the validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility, and clarity of the
information to be collected; or (d) ways
to minimize the burden of the collection
of information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques.

Dated: December 15, 2010.
Robert C. Keeney,
Acting Associate Administrator.
[FR Doc. 2010-31921 Filed 12—20-10; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Doc. No. AMS-CN-10-0110; CN-10-007]

Tobacco Report: Notice of Request for
Extension of a Currently Approved
Information Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), this notice
announces the Agricultural Marketing
Service’s (AMS) intention to request
approval, from the Office of
Management and Budget, for an
extension of the currently approved
information collection for Tobacco
Report (OMB No. 0581-0004).
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DATES: Comments received by February
22, 2011 will be considered.

ADDITIONAL INFORMATION OR COMMENTS:
Interested persons are invited to submit
written comments concerning this
proposal to Shethir Riva, Chief,
Research and Promotion, Cotton and
Tobacco Programs, Agricultural
Marketing Service, USDA, 1400
Independence Ave., SW., Room 2635-S,
Washington, DC 20250-0224.
Comments should be submitted in
triplicate. Comments may also be
submitted electronically through http://
www.regulations.gov. All comments
should reference the docket number and
page number of this issue of the Federal
Register. All comments received will be
made available for public inspection at
http://www.regulations.gov or at the
Cotton and Tobacco Programs, AMS,
USDA, 1400 Independence Ave., SW.,
Room 2635-S, Washington, DC 20250
during regular business hours.

FOR FURTHER INFORMATION CONTACT:
Shethir Riva, Chief, Research and
Promotion, Cotton and Tobacco
Programs, Agricultural Marketing
Service, USDA, 1400 Independence
Ave., SW., Room 2635-S, Washington,
DC 20250-0224, telephone (202) 720—
3193, facsimile (202) 690-1718, or
e-mail at Shethir.riva@ams.usda.gov.
SUPPLEMENTARY INFORMATION:

Title: Tobacco Report.

OMB Number: 0581-0004.

Expiration Date of Approval: 06/30/
2011.

Type of Request: Extension of a
currently approved information
collection.

Abstract: The Tobacco Statistics Act
of 1929 (7 U.S.C. 501-508) provides for
the collection and publication of
statistics of tobacco by USDA with
regard to quantity of leaf tobacco in all
forms in the United States and Puerto
Rico, owned by or in the possession of
dealers, manufacturers, and others with
the exception of the original growers of
the tobacco.

The statistics shall show the quantity
of the tobacco in such detail as to types,
as USDA shall deem to be practical and
necessary and shall be summarized as of
January 1, April 1, July 1, and October
1 of each year and are due within 15
days of the summarized dates.

The information furnished under the
provisions of this Act shall be used only
for statistical purposes for which it is
supplied. No publication shall be made
by USDA whereby the data furnished by
any particular establishment can be
identified, nor shall anyone other than
the sworn employees of USDA be
allowed to examine the individual
reports.

The regulations governing the
Tobacco Stocks and Standards Act (7
CFR part 30) issued under the Tobacco
Statistics Act (7 U.S.C. 501-508)
specifically address the reporting
requirements. Tobacco in leaf form or
stems is reported by types of tobacco
and whether stemmed or unstemmed.
Tobacco in sheet form shall be
segregated as to whether for cigar
wrapper, cigar binder, for cigarettes, or
for other products.

Tobacco stocks reporting is
mandatory. The basic purpose of the
information collection is to ascertain the
total supply of unmanufactured tobacco
available to domestic manufacturers and
to calculate the amount consumed in
manufactured tobacco products. This
data was also used for the calculation of
production quotas for individual types
of tobacco and for price support
calculations until repealed in 2005.

The Quarterly Report of Manufacture
and Sales of Snuff, Smoking and
Chewing Tobacco is voluntary. Prior to
1965, information on the manufacture
and sale of snuff, smoking and chewing
tobacco products was available from
Treasury Department publications on
the collection of taxes. With repeal of
the Federal tax in 1965, the industry
requested that the collection of basic
data be continued to maintain the
statistical series and all major
manufacturers agreed to furnish
information. Federal taxes were re-
imposed in 1985 for snuff and chewing
tobacco and the Treasury Department
began reporting data on these products,
but not in the detail desired by the
industry. Data from this report was also
used in calculations to determine the
production quotas of types of tobacco
used in these products until repealed in
2005.

The Agricultural Marketing Act of
1946 (7 U.S.C. 1621-1627) directs and
authorizes USDA to collect, tabulate and
disseminate statistics on marketing
agricultural products including market
supplies, storage stocks, quantity,
quality, and condition of such products
in various positions in the marketing
channel, utilization of sub-products,
shipments, and unloads.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 0.90 hours per
response.

Respondents: Primarily tobacco
dealers and manufacturers including
small businesses or organizations.

Estimated Number of Respondents:
57.

Estimated Total Annual Responses:
228.

Estimated Number of Responses per
Respondent: 4.

Estimated Total Annual Burden on
Respondents: 204.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.
Comments may be submitted
electronically through http://
www.regulations.gov. Comments also
may be sent to Shethir Riva, Chief,
Research and Promotion, Cotton and
Tobacco Programs, Agricultural
Marketing Service, USDA, 1400
Independence Ave., SW., Room 2635-S,
Washington, DC 20250-0224. All
comments received will be available for
public inspection during regular
business hours at the same address or
through http://www.regulations.gov.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
become a matter of public record.

Dated: December 15, 2010.
Robert C. Keeney,
Acting Associate Administrator.
[FR Doc. 2010-31922 Filed 12—20-10; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Notice of Meetings of the Agricultural
Policy Advisory Committee for Trade
and the Agricultural Technical
Advisory Committees for Trade

AGENCY: Foreign Agricultural Service,
USDA.
ACTION: Notice of a closed meeting.

SUMMARY: Notice is hereby given that
the Agricultural Policy Advisory
Committee for Trade (APAC) and the
Agricultural Technical Advisory
Committees for Trade (ATAC) will hold
closed meetings on January 13, 2011.
The advisory committees are
administered by USDA and the Office of
the United States Trade Representative
(USTR). The meetings are closed to the
public in accordance with the Trade Act
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of 1974, 19 U.S.C. 2155(f)(2), and the
Government in the Sunshine Act, 5
U.S.C. 552b(c)(4) and (6). USTR has
determined that public access to this
meeting would seriously compromise
the development by the U.S.
Government of trade policy priorities,
negotiating objectives, or bargaining
positions with respect to the operation
of trade agreements and other matters
arising in connection with the
development, implementation, and
administration of the trade policy of the
United States. Topics will include Doha
Round negotiations in the World Trade
Organization (WTO), WTO accession
negotiations, and negotiations in
bilateral and regional free trade
agreements.

DATES: The meetings are scheduled for
January 13, 2011, unless otherwise
notified.

ADDRESSES: The meetings will be held at
the U.S. Department of Agriculture,
1400 Independence Avenue, SW.,
Washington, DC 20250.

FOR FURTHER INFORMATION CONTACT:
Lorie Fitzsimmons by phone at (202)
720-3430 or by e-mail at:
lorie.fitzsimmons@fas.usda.gov.

SUPPLEMENTARY INFORMATION: The APAC
is authorized by sections 135(c)(1) and
(2) of the Trade Act of 1974, as amended
(Pub. L. 93-618, 19 U.S.C. 2155). The
purpose of the committee is to advise
the Secretary of Agriculture and the
USTR concerning agricultural trade
policy. The committee is intended to
ensure that representative elements of
the private sector have an opportunity
to express their views to the U.S.
Government.

The ATACs are comprised of six
committees covering the following
commodity sectors: Animals and
Animal Products; Fruits and Vegetables;
Grains, Feed and Oilseeds; Processed
Foods; Sweeteners and Sweetener
Products; and Tobacco, Cotton, Peanuts
and Planting Seeds. Each is authorized
by sections 135(c)(1) and (2) of the
Trade Act of 1974, as amended (Pub. L.
93-618, 19 U.S.C. 2155). These
committees address the technical
aspects of issues and provide advice to
the benefit of the Secretary of
Agriculture and the USTR.

The Committees meet at the call of the
Secretary of Agriculture and the USTR
through the respective Designated
Federal Officers depending on the level
of activity in trade agreement
negotiations and/or other matters
concerning the administration of trade
policy, the needs of the Secretary of
Agriculture and the USTR, and the

activity of the technical-level
committees.

Dated: December 14, 2010.
John D. Brewer,
Administrator, Foreign Agricultural Service.
[FR Doc. 2010-31969 Filed 12—-20-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF COMMERCE
International Trade Administration

The Manufacturing Council: Meeting of
the Manufacturing Council

AGENCY: International Trade
Administration, U.S. Department of
Commerce.

ACTION: Notice of an Open Meeting.

to Jennifer Pilat at the contact
information indicated above. To be
considered during the meeting,
comments must be received no later
than 5 p.m. Eastern Time on January 5,
2011, to ensure transmission to the
Council prior to the meeting. Comments
received after that date will be
distributed to the members but may not
be considered at the meeting.

Copies of Council meeting minutes
will be available within 90 days of the
meeting.

Dated: December 15, 2010.

Jennifer Pilat,

Executive Secretary, The Manufacturing
Council.

[FR Doc. 2010-31945 Filed 12-20-10; 8:45 am]
BILLING CODE 3510-DR—P

SUMMARY: The Manufacturing Council
will hold a meeting to discuss
competitiveness, clean energy, export/
import issues and workforce
development issues affecting the U.S.
manufacturing sector and to receive
briefings from the Departments of
Commerce, the Treasury, Labor, and
Energy on their activities relating to the
U.S. manufacturing sector.
DATES: January 12, 2011.

Time: 10-11:30 a.m.
ADDRESSES: Hilton Garden Inn, 6165
Levis Commons Boulevard, Perrysburg,
OH 43551. All guests are requested to
register in advance. This program will
be physically accessible to people with
disabilities. Seating is limited and will
be on a first come, first served basis.
Requests for sign language
interpretation, other auxiliary aids, or
pre-registration, should be submitted no
later than January 5, 2011, to Jennifer
Pilat, the Manufacturing Council, Room
4043, 1401 Constitution Avenue, NW.,
Washington, DC, 20230, telephone 202-
482-4501, jennifer.pilat@trade.gov. Last
minute requests will be accepted, but
may be impossible to fill.
FOR FURTHER INFORMATION CONTACT:
Jennifer Pilat, the Manufacturing
Council, Room 4043, 1401 Constitution
Avenue, NW., Washington, DC 20230,
telephone: 202—482-4501, e-mail:
jennifer.pilat@trade.gov.

SUPPLEMENTARY INFORMATION: The
Council was re-chartered on April 8,
2010, to advise the Secretary of
Commerce on matters relating to the
U.S. manufacturing industry.

No time will be available for oral
comments from members of the public
attending the meeting. Any member of
the public may submit pertinent written
comments concerning the Council’s
affairs at any time before or after the
meeting. Comments may be submitted

DEPARTMENT OF COMMERCE
International Trade Administration

U.S. Travel and Tourism Advisory
Board: Meeting of the U.S. Travel and
Tourism Advisory Board

AGENCY: International Trade
Administration, U.S. Department of
Commerce.

ACTION: Notice of an Open Meeting.

SUMMARY: This notice sets forth the
schedule and agenda for an open
meeting of the U.S. Travel and Tourism
Advisory Board (Board). The agenda
may change to accommodate Board
business. The final agenda will be
posted on the Department of Commerce
Web site for the Board at http://
tinet.ita.doc.gov/TTAB/

TTAB Home.html.

DATES: February 1, 2011, 8:30 a.m.—
11:30 a.m. Eastern Standard time (EST)
ADDRESSES: The meeting will be held at
the U.S. Department of Commerce, 1401
Constitution Avenue, NW., Washington,
DC, Room 4830.

FOR FURTHER INFORMATION CONTACT:
Jennifer Pilat, the U.S. Travel and
Tourism Advisory Board, Room 4043,
1401 Constitution Avenue, NW.,
Washington, DC 20230, telephone: 202—
482-4501, e-mail:
jennifer.pilat@trade.gov.

SUPPLEMENTARY INFORMATION:
Background: The Board was re-
chartered in September 2009, to advise
the Secretary of Commerce on matters
relating to the U.S. travel and tourism
industries.

Topics to be considered: During the
meeting, the Board will hear updates
from three Board subcommittees on
Advocacy; Marketing, Outreach &
Coordination; and Research.
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Representatives from the Departments of
Homeland Security, State and
Transportation will also provide
updates on their respective agencies’
work relating to the U.S. travel and
tourism industries. The Travel
Facilitation subcommittee will present
its recommendations to the Board.

Public Participation: The meeting will
be open to the public and will be
physically accessible to people with
disabilities. Seating is limited and will
be on a first come, first served basis.
Because of building security, all non-
government attendees must pre-register
no later than 5 p.m. EST on January 25,
2011 with Jennifer Pilat, the U.S. Travel
and Tourism Advisory Board, Room
4043, 1401 Constitution Avenue, NW.,
Washington, DC 20230, telephone 202—
482-4501, jennifer.pilat@trade.gov.
Please specify any requests for sign
language interpretation, other auxiliary
aids, or other reasonable
accommodation no later than 5 p.m.
EST on January 25, 2011, to Jennifer
Pilat at the contact information above.
Last minute requests will be accepted,
but may be impossible to fill.

No time will be available for oral
comments from members of the public
attending the meeting. Any member of
the public may submit pertinent written
comments concerning the Board’s affairs
at any time before or after the meeting.
Comments may be submitted to Jennifer
Pilat at the contact information
indicated above. To be considered
during the meeting, comments must be
received no later than 5 p.m. EST on
January 25, 2011, to ensure transmission
to the Board prior to the meeting.
Comments received after that date will
be distributed to the members but may
not be considered at the meeting. Copies
of Board meeting minutes will be
available within 90 days of the meeting.

Dated: December 15, 2010.
Jennifer Pilat,

Executive Secretary, U.S. Travel and Tourism
Advisory Board.

[FR Doc. 2010-31924 Filed 12-20-10; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE
International Trade Administration
Manufacturing Council

AGENCY: International Trade
Administration, U.S. Department of
Commerce.

ACTION: Notice of Reopening of the
Application Period for Membership on
the Manufacturing Council.

SUMMARY: On November 23, 2010, the
Department of Commerce’s International
Trade Administration published a
notice in the Federal Register (75 FR
71417) soliciting applications to fill one
vacant position on the Manufacturing
Council (Council). The November 23,
2010 notice provided that all
applications must be received by the
Office of Advisory Committees of the
Department of Commerce by close of
business on December 7, 2010. This
notice reopens the application period in
order to provide the public with an
additional opportunity to submit
applications. The eligibility and
evaluation criteria for selection of a
member to fill the vacant position
contained in the November 23, 2010
notice shall continue to apply. The
purpose of the Council is to advise the
Secretary of Commerce on matters
relating to the competitiveness of the
U.S. manufacturing sector and to
provide a forum for regular
communication between Government
and the manufacturing sector.
ADDRESSES: Please submit application
information to Jennifer Pilat, Office of
Advisory Committees, Manufacturing
Council Executive Secretariat, U.S.
Department of Commerce, Room 4043,
1401 Constitution Avenue, NW.,
Washington, DC 20230.
DATES: All applications must be
received by the Office of Advisory
Committees by close of business on
January 14, 2010.
FOR FURTHER INFORMATION CONTACT:
Jennifer Pilat, Manufacturing Council
Executive Secretariat, Room 4043, 1401
Constitution Avenue, NW., Washington,
DC 20230, telephone: 202—482-5896, e-
mail: jennifer.pilat@trade.gov. Please
visit the Manufacturing Council Web
site at: http://www.manufacturing.gov/
council/index.asp?’dName=council.
SUPPLEMENTARY INFORMATION: The Office
of Advisory Committees is reopening
the application period for one vacant
position on the Council for the current
two year charter term to expire April 8,
2012. As the Department of Commerce
did not receive any applications for this
vacancy by the December 7th deadline,
the Department is reopening the
application period. The criteria and
procedures for selecting the member
contained in the November 23, 2010
notice continue to apply and are
republished herein for convenience.
The member will be appointed to
serve until the Council’s charter expires
on April 8, 2012. The member will be
selected in accordance with applicable
Department of Commerce guidelines
based on his or her ability to advise the
Secretary of Commerce on matters

relating to the U.S. manufacturing
sector, to act as a liaison among the
stakeholders represented by the
membership and to provide a forum for
those stakeholders on current and
emerging issues in the manufacturing
sector. The Council’s membership
reflects the diversity of American
manufacturing by representing a
balanced cross-section of the U.S.
manufacturing industry in terms of
industry sectors, geographic locations,
demographics, and company size,
particularly seeking the representation
of small- and medium-sized enterprises.
Although applications from any
manufacturing sector will be
considered, based on the diversity of the
manufacturing industry currently
represented on the Council for this
charter term, the Department
particularly is encouraging applicants
from the high-tech or bio-tech
manufacturing sectors. Additional
factors which may be considered in the
selection of this Council member
include the candidate’s proven
experience in promoting, developing
and marketing programs in support of
manufacturing industries, job creation
in the manufacturing sector, or the
candidate’s proven abilities to manage
manufacturing organizations.

Given the duties and objectives of the
Council, the Department particularly
seeks applicants who are active
manufacturing executives (Chief
Executive Officer, President, or a
comparable level of responsibility) that
are leaders within their local
manufacturing communities and
industries. Each Council member serves
as the representative of a U.S. entity in
the manufacturing sector. For the
purposes of eligibility, a U.S. entity is
defined as a firm incorporated in the
United States (or an unincorporated
firm with its principal place of business
in the United States) that is controlled
by U.S. citizens or by another U.S.
entity. An entity is not a U.S. entity if
50 percent plus one share of its stock (if
a corporation, or a similar ownership
interest of an unincorporated entity) is
controlled, directly or indirectly, by
non-U.S. citizens or non-U.S. entities.

The appointment to the Council will
be made by the Secretary of Commerce.
All Council members serve at the
discretion of the Secretary of Commerce.
Council members serve in a
representative capacity, representing the
views and interests of their particular
industry sector. Council members are
not special government employees.

Council members receive no
compensation for their participation in
Council activities. Members
participating in Council meetings and
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events are responsible for their travel,
living and other personal expenses.

Meetings are held regularly and not
less than annually, usually in
Washington, DC. Members are required
to attend a majority of the Council
meetings. The current Council met
initially on October 14, 2010 in
Washington, DC. The next meeting is
scheduled to take place in January 2011.

To be considered for membership,
please provide the following:

1. Name and title of the individual
requesting consideration.

2. A sponsor letter from the applicant
on his or her entity’s letterhead or, if the
applicant is to represent an entity other
than his or her employer, a letter from
the entity to be represented, containing
a brief statement of why the applicant
should be considered for membership
on the Council. This sponsor letter
should also address the applicant’s
manufacturing-related experience,
including any manufacturing trade
policy experience.

3. The applicant’s personal resume.

4. An affirmative statement that the
applicant meets all eligibility criteria.

5. An affirmative statement that the
applicant is not required to register as
a foreign agent under the Foreign Agents
Registration Act of 1938, as amended.

6. An affirmative statement that the
applicant is not a federally registered
lobbyist, and that the applicant
understands that, if appointed, the
applicant will not be allowed to
continue to serve as a Council member
if the applicant becomes a federally
registered lobbyist.

7. Information regarding the control of
the entity to be represented, including
the governing structure and stock
holdings as appropriate signifying
compliance with the criteria set forth
above.

8. The entity’s size and ownership,
product or service line and major
markets in which the entity operates.

9. Please include all relevant contact
information such as mailing address,
fax, e-mail, fixed and mobile phone
numbers and support staff information
where relevant.

Dated: December 15, 2010.

Jennifer Pilat,

Executive Secretary, Manufacturing Council.
[FR Doc. 2010-31944 Filed 12-20-10; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XA098

Gulf of Mexico Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Gulf of Mexico Fishery
Management Council will convene a
public meeting of the Outreach and
Education Advisory Panel (AP).

DATES: The Outreach and Education AP
meeting is scheduled to begin at 1 p.m.
on Tuesday, January 11, and end by 5
p-m. on Wednesday, January 12, 2011.
ADDRESSES: The meeting will be held at
the Gulf of Mexico Fishery Management
Council, 2203 N. Lois Avenue, Suite
1100, Tampa, FL 33607.

Council address: Gulf of Mexico
Fishery Management Council, 2203 N.
Lois Avenue, Suite 1100, Tampa, FL
33607.

FOR FURTHER INFORMATION CONTACT:
Charlene Ponce, Public Information
Officer; telephone: (813) 348—1630.
SUPPLEMENTARY INFORMATION: During
this Advisory Panel meeting, the
Outreach and Education AP will receive
an update on the Marine Resource
Education Program, review a draft five-
year strategic communication plan and
proposed action items, as well as
identify assignments and assign
workgroups. The panel may also
provide recommendations to the
Council.

Although other non-emergency issues
not on the agenda may come before the
Outreach and Education AP for
discussion, in accordance with the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), those issues
may not be the subject of formal action
during these meetings. Actions of the
Outreach and Education AP will be
restricted to those issues specifically
identified in the agenda and any issues
arising after publication of this notice
that require emergency action under
Section 305(c) of the Magnuson-Stevens
Act, provided the public has been
notified of the Council’s intent to take
action to address the emergency.

Copies of the agenda can be obtained
by calling (813) 348-1630.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for

sign language interpretation or other
auxiliary aids should be directed to
Trish Kennedy at the Council (see
ADDRESSES) at least 5 working days prior
to the meeting.

Dated: December 16, 2010.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-31953 Filed 12—20-10; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XA099

Pacific Fishery Management Council;
Public Meetings and Hearings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability of reports;
public meetings, and hearings.

SUMMARY: The Pacific Fishery
Management Council (Pacific Council)
has begun its annual preseason
management process for the 2011 ocean
salmon fisheries. This document
announces the availability of Pacific
Council documents as well as the dates
and locations of Pacific Council
meetings and public hearings
comprising the Pacific Council’s
complete schedule of events for
determining the annual proposed and
final modifications to ocean salmon
fishery management measures. The
agendas for the March and April 2011
Pacific Council meetings will be
published in subsequent Federal
Register documents prior to the actual
meetings.

DATES: Written comments on the salmon
management options must be received
by 11:59 p.m. Pacific Time, April 3,
2011.

ADDRESSES: Documents will be available
from, and written comments should be
sent to, Mr. Mark Cedergreen, Chairman,
Pacific Fishery Management Council,
7700 NE Ambassador Place, Suite 101,
Portland, OR 97220-1384, telephone:
(503) 820-2280 (voice) or (503) 820—
2299 (fax). Comments can also be
submitted via e-mail at
PFMC.comments@noaa.gov. address, or
through the internet at the Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments,
and include the I.D. number in the
subject line of the message. For specific
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meeting and hearing locations, see
supplementary information.

Council Address: Pacific Fishery
Management Council, 7700 NE
Ambassador Place, Suite 101, Portland,
OR 97220.

FOR FURTHER INFORMATION CONTACT: Mr.
Chuck Tracy, telephone: (503) 820—
2280.

SUPPLEMENTARY INFORMATION:

Schedule for Document Completion and
Availability

February 17, 2011: “Review of 2010
Ocean Salmon Fisheries” will be mailed
to the public and posted on the Council
Web site at http://www.pcouncil.org.

March 3, 2011: “Preseason Report I-
Stock Abundance Analysis for 2011
Ocean Salmon Fisheries” will be mailed
to the public and posted on the Council
Web site at http://www.pcouncil.org.

March 22, 2011: “Preseason Report 11—
Analysis of Proposed Regulatory
Alternatives for 2011 Ocean Salmon
Fisheries” and public hearing schedule
will be mailed to the public and posted
on the Council Web site at http://
www.pcouncil.org. The report will
include a description of the adopted
salmon management alternatives and a
summary of their biological and
economic impacts.

April 22, 2011: “Preseason Report III-
Analysis of Council-Adopted Ocean
Salmon Management Measures for 2011
Ocean Salmon Fisheries” will be mailed
to the public and posted on the Council
Web site at http://www.pcouncil.org.

May 1, 2011: Federal regulations for
2011 ocean salmon regulations will be
published in the Federal Register and
implemented.

Meetings and Hearings

January 18-21, 2011: The Salmon
Technical Team (STT) will meet at the
Pacific Council office in a public work
session to draft “Review of 2010 Ocean
Salmon Fisheries” and to consider any
other estimation or methodology issues
pertinent to the 2011 ocean salmon
fisheries.

February 22-25, 2011: The STT will
meet at the Pacific Council office in a
public work session to draft “Preseason
Report I-Stock Abundance Analysis for
2011 Ocean Salmon Fisheries” and to
consider any other estimation or
methodology issues pertinent to the
2011 ocean salmon fisheries.

March 28-29, 2011: Public hearings
will be held to receive comments on the
proposed ocean salmon fishery
management options adopted by the
Pacific Council. Written comments
received at the public hearings, and a
summary of oral comments at the

hearings will be provided to the Council
at its April meeting.

All public hearings begin at 7 p.m. at
the following locations:

March 28, 2011: Chateau Westport,
Beach Room, 710 W Hancock, Westport,
WA 98595, telephone: (360) 268—9101.

March 28, 2011: Red Lion Hotel,
Umpqua Room, 1313 N Bayshore Drive,
Coos Bay, OR 97420, telephone: (541)
267—-4141.

March 29, 2011: Red Lion Eureka,
Evergreen Room, 1929 Fourth Street,
Eureka, CA 95501, telephone: (707)
445-0844.

Although non-emergency issues not
contained in the STT meeting agendas
may come before the STT for
discussion, those issues may not be the
subject of formal STT action during
these meetings. STT action will be
restricted to those issues specifically
listed in this document and to any
issues arising after publication of this
document requiring emergency action
under Section 305(c) of the Magnuson-
Stevens Fishery Conservation and
Management Act, provided the public
has been notified of the STT’s intent to
take final action to address the
emergency.

Special Accommodations

The meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Ms. Carolyn Porter
at (503) 820-2280 (voice), or (503) 820—
2299 (fax) at least 5 days prior to the
meeting date.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 16, 2010.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-31954 Filed 12—-20-10; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE
Office of the Secretary

National Telecommunications and
Information Administration

International Trade Administration

National Institute of Standards and
Technology

[Docket No. 101214614-0614-01]
RIN 0660—-XA22

Information Privacy and Innovation in
the Internet Economy

AGENCY: Office of the Secretary, U.S.
Department of Commerce; National
Telecommunications and Information
Administration, U.S. Department of
Commerce; International Trade
Administration, U.S. Department of
Commerce; National Institute of
Standards and Technology, U.S.
Department of Commerce.

ACTION: Notice and request for public
comments.

SUMMARY: The Department of
Commerce’s Internet Policy Task Force
is conducting a comprehensive review
of the nexus between privacy policy and
innovation in the Internet economy. On
April 23, 2010, the Department
published a Notice of Inquiry seeking
comment from all Internet stakeholders
on the impact of current privacy laws in
the United States and around the world
on the pace of innovation in the
information economy. The Department
now seeks further comment on its report
entitled, “Commercial Data Privacy and
Innovation in the Internet Economy: A
Dynamic Policy Framework,” available
at http://www.ntia.doc.gov/
internetpolicytaskforce/. Through this
Notice requesting comments on the
report, the Department hopes to spur
further discussion with Internet
stakeholders that will lead to the
development of a series of
Administration positions that will help
develop an action plan in this important
area.

DATES: Comments are due on or before
January 28, 2011.

ADDRESSES: Written comments may be
submitted by mail to the National
Telecommunications and Information
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue,
NW., Room 4725, Washington, DG
20230. Submissions may be in any of
the following formats: HTML, ASCII,
Word, rtf, or pdf. Online submissions in
electronic form may be sent to
privacynoi2010@ntia.doc.gov. Paper
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submissions should include a three and
one-half inch computer diskette or
compact disc (CD). Diskettes or CDs
should be labeled with the name and
organizational affiliation of the filer and
the name of the word processing
program used to create the document.
Comments will be posted at http://
www.ntia.doc.gov/
internetpolicytaskforce/.

FOR FURTHER INFORMATION CONTACT: For
questions about this Notice contact:
Aaron Burstein, Office of Policy
Analysis and Development, National
Telecommunications and Information
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue,
NW., Room 4725, Washington, DG
20230; telephone (202) 482-1880; e-mail
aburstein@ntia.doc.gov; or Manu
Bhardwaj, Office of Policy Analysis and
Development, National
Telecommunications and Information
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue,
NW., Washington, DC 20230; telephone
(202) 482—4985; e-mail
mbhardwaj@ntia.doc.gov. Please direct
media inquires to NTIA’s Office of
Public Affairs at (202) 482—7002.
SUPPLEMENTARY INFORMATION:

Recognizing the vital importance of
the Internet to U.S. innovation,
prosperity, education, and political and
cultural life, the Department has made
it a top priority to ensure that the
Internet remains open for innovation.
The Department established the Internet
Policy Task Force to identify leading
public policy and operational
challenges in the Internet environment.
The Task Force leverages expertise
across many bureaus, including those
responsible for domestic and
international information and
communications technology policy,
international trade, cyber security
standards and best practices,
intellectual property, business advocacy
and export control.

Moreover, the Obama Administration
has launched an initiative to develop an
interagency policy structure for
commercial data privacy issues. The
Commerce Department’s General
Counsel Cameron Kerry and the Justice
Department’s Assistant Attorney
General for the Office of Legal Policy
Christopher H. Schroeder chair a
recently launched subcommittee of the
National Science and Technology
Council that the White House has
chartered to work on Privacy and
Internet Policy issues. Through that
vehicle, the Administration is engaging
agencies throughout the U.S.
Government in a conversation on
commercial data privacy to ensure that

the Administration speaks with one
voice and takes advantage of its many
areas of expertise to promote the
development of strategic and
comprehensive Internet privacy
policies.

Background: The Department has
launched the Privacy and Innovation
Initiative to identify policies that will
enhance: (1) The clarity, transparency,
scalability and flexibility needed to
foster innovation in the information
economy; and (2) the public confidence
necessary for full citizen participation
with the Internet. On April 23, 2010, the
Department published a Notice of
Inquiry seeking public comment from
all Internet stakeholders, including the
commercial, academic and civil society
sectors, on the impact of current privacy
laws in the United States and around
the world on the pace of innovation in
the information economy.! Through that
Notice of Inquiry, the Department
sought to understand whether current
privacy laws serve consumer interests
and fundamental democratic values.
The Department also held a symposium
on May 7, 2010, to discuss stakeholder
views and to facilitate further public
discussion on privacy policy in the
United States.2

The Department has now prepared a
report, entitled “Commercial Data
Privacy and Innovation in the Internet
Economy: A Dynamic Policy
Framework,” as a vehicle to spur further
discussion with Internet stakeholders on
this important area of policy
development.3

Request for Comment: This Notice
seeks input on the report. The questions
below, which also appear in Appendix
A of the report, are intended to assist in
identifying issues. They should not be
construed as a limitation on comments
that parties may submit. Comments that
contain references, studies, research and
other empirical data that are not widely
published should include copies of the
referenced materials with the submitted
comments.

(1) Should baseline commercial data
privacy principles, such as
comprehensive FIPPs, be enacted by
statute or other means, to address how
current privacy law is enforced?

1Notice of Inquiry, Information Privacy and
Innovation in the Internet Economy, 75 FR 21226
(Apr. 23, 2010), available at http://
www.ntia.doc.gov/frnotices/2010/
FR_PrivacyNOI 04232010.pdf. Comments received
in response to this Notice of Inquiry are posted at
http://www.ntia.doc.gov/comments/100402174-
0175-01/.

2The Public Meeting Notice, 75 FR 19942 (Apr.
16, 2010), and the meeting agenda are available at
http://www.ntia.doc.gov/internetpolicytaskforce/.

3The report is available at http://
www.ntia.doc.gov/internetpolicytaskforce/.

(2) How should baseline privacy
principles be enforced? Should they be
enforced by non-governmental entities
in addition to being the basis for FTC
enforcement actions?

(3) As policymakers consider baseline
commercial data privacy legislation,
should they seek to grant the FTC the
authority to issue more detailed rule?
What criteria are useful for deciding
which FIPPs require further
specification through rulemaking under
the Administrative Procedure Act?

(4) Should baseline commercial data
privacy legislation include a private
right of action?

(5) What is the best way of promoting
transparency so as to promote informed
choices? The Task Force is especially
interested in comments that address the
benefits and drawbacks of legislative,
regulatory, and voluntary private sector
approaches to promoting transparency.

(6) What incentives could be provided
to encourage the development and
adoption of practical mechanisms to
protect consumer privacy, such as PIAs,
to bring about clearer descriptions of an
organization’s data collection, use, and
disclosure practices?

(7) What are the elements of a
meaningful PTA in the commercial
context? Who should define these
elements?

(8) What processes and information
would be useful to assess whether PIAs
are effective in helping companies to
identify, evaluate, and address
commercial data privacy issues?

(9) Should there be a requirement to
publish PIAs in a standardized and/or
machine-readable format?

(10) What are consumers’ and
companies’ experiences with systems
that display information about
companies’ privacy practices in contexts
other than privacy policies?

(11) What are the relative advantages
and disadvantages of different
transparency-enhancing techniques in
an online world that typically involves
data from multiple sources being
presented through a single user
interface?

(12) Do these (dis)advantages change
when one considers the increasing use
of devices with more limited user
interface options?

(13) Are purpose specifications a
necessary or important method for
protecting commercial privacy?

(14) Currently, how common are
purpose specification clauses in
commercial privacy policies?

(15) Do industry best practices
concerning purpose specification and
use limitations exist? If not, how could
their development be encouraged?
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(16) What incentives could be
provided to encourage companies to
state clear, specific purposes for using
personal information?

(17) How should purpose
specifications be implemented and
enforced?

(18) How can purpose specifications
and use limitations be changed to meet
changing circumstances?

(19) Who should be responsible for
demonstrating that a private sector
organization’s data use is consistent
with its obligations? What steps should
be taken if inconsistencies are found?

(20) Are technologies available to
allow consumers to verify that their
personal information is used in ways
that are consistent with their
expectations?

(21) Are technologies available to help
companies monitor their data use, to
support internal accountability
mechanisms?

(22) How should performance against
stated policies and practices be
assessed?

(23) What incentives could be
provided to encourage companies to
adopt technologies that would facilitate
audits of information use against the
company’s stated purposes and use
limitations?

(24) Should the FTC be given
rulemaking authority triggered by
failure of a multi-stakeholder process to
produce a voluntary enforceable code
within a specified time period?

(25) How can the Commerce
Department best encourage the
discussion and development of
technologies such as “Do Not Track”?

(26) Under what circumstances
should the PPO recommend to the
Administration that new policies are
needed to address failure by a multi-
stakeholder process to produce an
approved code of conduct?

(27) How can cooperation be fostered
between the National Association of
Attorneys General, or similar entities,
and the PPO?

(28) Do FIPPs require further
regulatory elaboration to enforce, or are
they sufficient on their own?

(29) What should be the scope of FTC
rulemaking authority?

(30) Should FIPPs be considered an
independent basis for FTC enforcement,
or should FTC privacy investigations
still be conducted under Federal Trade
Commission Act Section 5 “unfair and
deceptive” jurisdiction, buttressed by
the explicit articulation of the FIPPs?

(31) Should non-governmental
entities supplement FTC enforcement of
voluntary codes?

(32) At what point in the development
and of a voluntary, enforceable code of

conduct should the FTC review it for
approval? Potential options include
providing an ex ante “seal of approval,”
delaying approval until the code is in
use for a specific amount of time, and
delaying approval until enforcement
action is taken against the code.

(33) What steps or conditions are
necessary to make a company’s
commitment to follow a code of conduct
enforceable?

(34) What factors should breach
notification be predicated upon (e.g., a
risk assessment of the potential harm
from the breach, a specific threshold
such as number of records, etc.)?

(35) Are there lessons from sector-
specific privacy laws—their
development, their contents, or their
enforcement—that could inform U.S.
commercial data privacy policy?

(36) Should a preemption provision of
national FIPPs-based commercial data
privacy policy be narrowly tailored to
apply to specific practices or subject
matter, leaving states free to regulate
emerging technologies? Or should
national policy, in the case of
legislation, contain a broad preemption
provision?

(37) How could a preemption
provision ensure that federal law is no
less protective than any existing state
laws? What are useful criteria for
comparatively assessing how protective
different laws are?

(38) To what extent should state
Attorneys General be empowered to
enforce national commercial data
privacy legislation?

(39) Should national FIPPs-based
commercial data privacy legislation
preempt state unfair and deceptive trade
practices laws?

(40) The Task Force seeks case studies
and statistics that provide evidence of
concern—or comments explaining why
concerns are unwarranted—about cloud
computing data privacy and security in
the commercial context. We also seek
data that links any such concerns to
decisions to adopt, or refrain from
adopting, cloud computing services.

(41) The Task Force also seeks input
on whether the current legal protections
for transactional information and
location information raise questions
about what commercial data privacy
expectations are reasonable and whether
additional protections should be
mandated by law. The Task Force also
invites comments that discuss whether
privacy protections for access to
location information need clarification
in order to facilitate the development,
deployment and widespread adoption of
new location-based services.

(42) The Task Force seeks information
from the law enforcement community

regarding the use of ECPA today and
how investigations might be affected by
proposed amendments to ECPA’s
provisions.

Dated: December 16, 2010.
Gary Locke,
Secretary of Commerce.
Lawrence E. Strickling,
Assistant Secretary for Communications and
Information.
Francisco J. Sanchez,
Under Secretary of Commerce for
International Trade.
Patrick Gallagher,

Director, National Institute of Standards and
Technology.

[FR Doc. 2010-31971 Filed 12—20-10; 8:45 am]
BILLING CODE 3510-60-P

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

Notice of Establishment of the White
House Council for Community
Solutions

AGENCY: Corporation for National and
Community Service (CNCS).

ACTION: Notice of establishment of the
White House Council for Community
Solutions.

SUMMARY: Pursuant to the Federal
Advisory Committee Act, as amended (5
U.S.C. Appendix 2), the Chief Executive
Officer, CNCS, announces the
establishment of the White House
Council for Community Solutions by
Presidential Executive Order. The
Council will focus on highlighting ways
to enlist more Americans and leaders
across sectors to help catalyze change in
communities and have an impact in
addressing our nation’s important goals
in education, youth development and
employment.

DATES: The White House Council for
Community Solutions was established
on December 14, 2010 by Presidential
Executive Order.

ADDRESSES: The public is invited to
submit written statements to the
Council by electronic mail: Send written
statements to the Council’s electronic
mailbox at

WhiteHouseCouncil@cns.gov.

The public can follow the Council’s
work by visiting its Web site: http://
www.serve.gov/communitysolutions.
FOR FURTHER INFORMATION CONTACT:
Susannah Washburn, Executive
Director, White House Council for
Community Solutions, Corporation for
National and Community Service, 1201
New York Avenue, NW., Washington,
DC 20525, swashburn@cns.gov.
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SUPPLEMENTARY INFORMATION: In
accordance with Section 10(a) of the
Federal Advisory Committee Act, 5
U.S.C. App. II, § 10(a), and the
regulations thereunder, Susannah
Washburn, Designated Federal Officer of
the Council, has ordered publication of
this Establishment Notice that the White
House Council for Community
Solutions was established on December
14, 2010 by Executive Order.

I. Background and Authority

The Council is governed by the
Federal Advisory Committee Act (5
U.S.C. Appendix 2), which sets forth
standards for the formation and use of
advisory committees. The White House
Council for Community Solutions shall
advise the President on how to engage
individuals, academia, non-profits,
philanthropy and business to support
innovative community solutions that are
having a real impact in solving our
Nation’s pressing social issues relating
to education, youth development, and
employment. This new Presidential
Council enlists leaders from a variety of
sectors—businesses, non-profit and
philanthropic organizations,
universities, and community groups—to
encourage the growth and maximize the
impact of innovative, community-
developed solutions.

II. Structure

The Council shall consist of not more
than 30 members, including its Chair.
All Council members shall be appointed
by the President. Members shall not be
Federal Government employees. In
selecting individuals for appointment to
the Council, appropriate consideration
will be given to selecting leaders from
a variety of sectors. The composition of
the Gouncil will reflect a diverse set of
perspectives from across the country.
Each member of the Council will be
appointed to serve a term of two years.
The members of the Council will be
Special Government Employees (SGEs).

Meetings shall be held approximately
4 times a year and will be coordinated
by the Designated Federal Officer or
designee who shall approve the agenda
and shall be present at all meetings. A
vacancy on the Council shall be filled in
the manner in which the original
appointment was made and shall be
subjected to any conditions that applied
with respect to the original
appointment. An individual chosen to
fill a vacancy shall be appointed for the
remainder of the term of the member
replaced. The vacancy shall not affect
the power of the remaining members to
execute the duties of the Council.

All members of the White House
Council for Community Solutions shall

adhere to the conflict of interest rules
applicable to Special Government
Employees as such employees are
defined in 18 U.S.C. 202(a). These rules
include relevant provisions in 18 U.S.C.
related to criminal activity, Standards of
Ethical Conduct for Employees of the
Executive Branch (5 CFR part 2635), and
Executive Order 12674 (as modified by
Executive Order 12731). Management
and support services shall be provided
by the Corporation for National and
Community Service (CNCS).

December 14, 2010.
Susannah Washburn,
Executive Director.
[FR Doc. 2010-31965 Filed 12-20-10; 8:45 am]
BILLING CODE 6050-$$-P

ELECTION ASSISTANCE COMMISSION

Federal Advisory Committee Act;
Board of Advisors Charter Renewal

AGENCY: Election Assistance
Commission.

ACTION: Notice of Charter Renewal.

SUMMARY: In accordance with the
Federal Advisory Committee Act (Pub.
L. 92-463), the purpose of this notice is
to announce that the Election Assistance
Commission (EAC) has renewed the
charter for the Board of Advisors for a
two-year period through December 14,
2012. The Board of Advisors is a federal
advisory committee under the Federal
Advisory Committee Act.

DATES: Renewed through December 14,
2012.

ADDRESSES: Election Assistance
Commission, 1201 New York Avenue,
NW., Suite 300, Washington, DC 20005.
FOR FURTHER INFORMATION CONTACT:
Thomas R. Wilkey, Designated Federal
Officer, at (202) 566—3100. E-mail:
boardofadvisors@eac.gov.

SUPPLEMENTARY INFORMATION: The Board
of Advisors is a Federal advisory
committee created by statute whose
mission is to advise EAC through review
of the voluntary voting system
guidelines (VVSG) described in Title II
Part 3 of HAVA when EAC proposes
updates to the VVSG; through review of
the voluntary guidance described under
Title III subtitle B of HAVA; and
through review of the best practices
recommendations contained in the
report submitted under Section 242(b)
of Title IT of HAVA.

Thomas R. Wilkey,

Executive Director, U.S. Election Assistance
Commission.

[FR Doc. 2010-31938 Filed 12—20-10; 8:45 am]
BILLING CODE 6820-KF-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP11-44-000; Docket No.
CP11-47-000]

Tennessee Gas Pipeline Company,
Kinetica Partners, LLC; Notice of
Application and Petition for
Declaratory Order

December 14, 2010.

Take notice that on December 3, 2010,
Tennessee Gas Pipeline Company
(Tennessee), 1001 Louisiana Street,
Houston, Texas 77002, filed in Docket
No. CP11-44-000 an application,
pursuant to section 7(b) of the Natural
Gas Act (NGA), for permission and
approval to abandon by sale certain
natural gas facilities located offshore in
the Gulf of Mexico and onshore in the
State of Louisiana (Production Area
Facilities). Also take notice that on
December 10, 2010, Kinetica Partners,
LLC (Kinetica), Lyric Center, 440
Louisiana St., Suite 425, Houston, Texas
77002, filed in Docket No. CP11-47—
000, a petition for a declaratory order
finding that, upon Kinetica’s acquisition
from Tennessee, the Production Area
Facilities will be non-jurisdictional
gathering facilities pursuant to section
1(b) of the NGA, all as more fully set
forth in the applications which are on
file with the Commission and open to
public inspection.

Specifically, Tennessee proposes to
sell to Kinetica certain pipeline systems
consisting of approximately 800 miles of
various diameter pipeline, three
separation and dehydration facilities,
and six offsh